| WANT A DIVORCE,
NOW WHAT?

BY

ATTORNEY ALF LANGAN

O©AIf Langan 2002



Page.

1. | nt roducti on
4. Chapt er One:
15. Chapter Two:
28. Chapter Three:
40. Chapter Four:
57. Chapter Five:
75. Chapter Six:
91. Chapter Seven:
100. Chapter Eight:
109. Appendi x A

Table of Contents

Get Your Financial Ducks in a Row or
You' || Get Soaked

Don't Play Tug of War Wth Your Kids

Meet Your New Best Friend, Your
Di vorce Lawyer

Di scovery and Pretrial Procedure:
Unf ol di ng Your Road Map to Freedom

Child Support and Alinony: Playing
Checkers Wth Your Money

Property Division: Gab Your Slice of
the Pie

The Trial: The Endgane
It Ain"t Over Till It’s QOver

Summary of Divorce Laws By State



| Want a Di vorce, Now \Wat ?
By

Attorney Al f Langan

INTRODUCTION

Divorce is a fact of life in our society today. According
to some commentators, as many as 50% of all marriages wll
end that way. Personally, | think that’s high. But

regardl ess of the actual percentage, it’'s safe to say that
all of us know soneone whose life is affected by divorce.
Despite these sobering statistics, there seens to be little
practical information out there for people about to go
through this life-transform ng event.

If you're reading this, your marriage is probably in
trouble. 1In fact, you nay have deci ded that enough is
enough, and you want out. Perhaps you' ve talked to friends
and acquai ntances that have been down the road you re about
to travel. |If so, you have probably heard all kinds of
stories, and received plenty of advice, both solicited and
unsolicited, fromwell neaning confidants. No matter what
your friends have told you, however, you really do not know
what you’'re about to undertake. It’s kind of like
listening to sonmeone describe childbirth when you have
never experienced it yourself: you m ght know what happens,
but you don’t really know what happens until it happens to
you. And despite their individual adventures, your

friends’ experiences have little to do with what you are
about to live through. Divorces are |ike snow fl akes; no
two are alike. Your case is unique to you.

You may know why you want out, but you probably don’t know
howto do it. That is, you won't know until you read this
book. You need reliable information froma conpetent

source, maybe now nore than at any other tine in your life.

In the follow ng eight chapters, |’mgoing to cover what
you need to know so you can plan for a successful divorce.
Just because your marriage may be unsuccessful doesn’t nean
that your divorce should follow suit. In addition to the
practical information you will find here, I recommend t hat
you visit Amazon.com or BarnesandNobl e. com and search for
one of the several excellent resources out there to help
you with the enotional aspects of going through a divorce.




That is beyond the scope of this book, although | wll
briefly discuss sone of the enotional baggage that goes
along with the dissolution of a marriage. Watching Dr.

Phil on Oprah, reading self help books, and getting

i ndi vi dual counseling are all terrific, but in the end you
need to know how to prepare for and follow through wth
your divorce. That's what this book is about: it will show
you how t he process works and hel p you devel op a conmon
sense approach to getting through it wth your wall et
reasonably intact and your kids in tow

So why should you listen to ne? | ama |licensed attorney
who, since 1991 has represented hundreds of clients in
famly related actions. Over the course of ny career

have represented both sides of just about every kind of

i ssue one sees in a divorce case. |’malso a child of
divorce nyself. M parents divorced when | was quite
young, and then ny nother and stepfather divorced during ny
freshman year in college. (Now that was a | ousy Christmas
break.) | know what it’s like to go through divorce
personally as well as professionally.

Before we get started, | have to provide the follow ng
disclainmer. This book is intended for information purposes
only. The information contained here is not |egal advice,
nor is it intended as a substitute for | egal advice, but is
intended to informyou in general regarding the topic

di scussed. You nust determ ne whether you should obtain

| egal advice froma licensed attorney to di scuss your
specific matter, as your individual circunstance is unique
to you. | recomend that you do seek | egal advice, and use
the information contained in this book to help you prepare
for and understand the process you are about to undert ake.
Al though | amconfident the information contained in this
book is accurate, | am not responsible for any |oss,
[tability, or risk you may incur through your use of the
information herein. H re your own |egal counsel and rely
on themfor advice. Cdick here for a low cost way to find
an attorney.

The followi ng is an understandabl e, practical map through
the jungle of divorce. | have kept the |egal ese, or, as
one of ny clients referred to it, “that |awer nunbo junbo”
at a mnimum The best information in the world is usel ess
if you cannot understand it. | have also illustrated nost
of the concepts | describe with real exanples of real case



situations. Perhaps you will recognize your particul ar
ci rcunst ances sonewhere in these pages.

| know it looks a little daunting fromhere. Mst of the
time we are afraid of what we do not understand. Your
reading of this book will enable you to denystify the
scary, conplicated, and often frustrating process of
severing your marital ties. Arned with the know edge
you' || gain through the follow ng pages, you wll be better
prepared to start that journey. As the old Chinese proverb
says, a journey of a thousand mles begins with a single
step. You' ve already taken the first step, by finding this
book. Now turn the page and start wal king in earnest.

Click Here For Chapter 1




| WANT A DI VORCE: NOW WHAT?

CHAPTER ONE: GET YOUR FI NANCI AL DUCKS IN A ROV OR YOU LL
GET _SQAKED.

So where do you start? First, you should understand that
divorces are primarily financial transactions. Think of it
as the dissolution of a small corporation. M. and Ms.

Smth are going out of business. |In this chapter, I'm
going to cover the prelimnary financial aspects you wl|
have to face. In the next chapter, 1’1l discuss what you

need to know when kids are involved, which is obviously the
nmost i nportant aspect of any divorce case. Not all divorce
cases involve the custody and placenent of m nor children.
Every di vorce case does involve the division and allocation
of the parties’ financial assets and obligations, however.
That’s why |'m covering the financial ground first.

The first thing you should do is |ook around, literally and
figuratively. Wat do you own, and how do you own it?

Li st everything you can think of, including real estate,
bank accounts, investnment accounts, collectibles, antiques,
jewelry, art, autonobiles, boats, investnent property,

busi ness property, retirenent accounts, insurance policies,
etc. Buy a |ledger book fromany office supply store, and
use pencil —everyone forgets things and nmakes m stakes in
the process! Wl k around your house, naking entries in
your | edger book as you go. Don't forget furniture, tools,
sporting goods, and all that stuff in your garage, closets,
basenent, and attic, known generally as personal property.
You' |l | be surprised how nuch you really own. |If you w sh
you can later re-create the list on a database or
spreadsheet on your conputer.

Buy yourself a few di sposable caneras and take pictures as
you |ist your property in the | edger. This acconplishes
two things: first, it fixes in tinme the quality of your
property. The whol e process of getting divorced can take
several nonths, and sonetines several years. Suppose your
ex destroys that couch in the rec roomthen clains it’s
worthless. A picture showng its condition before a
vengeful ex used it as a tranpoline will help you convince
the judge that your valuation is correct. Second, pictures
add neaning to your entries. How else is the court to know
that “picture over fireplace” is your prized |ithograph of
dogs pl ayi ng poker?



List all the assets you can think of in the left columm.

In the next columm, indicate how that asset is held. For

i nstance, if you own your hone, do you own it as tenants in
common (each of you owns 50% of the property with no right
of survivorship) or as joint tenants (each of you owns 50%
of the property with right of survivorship)? If Aunt
MIlie left a valuable antique set of china to you,

i ndicate that you own the property individually because of
t he i nheritance.

In the next colum enter the nmarket value of the asset. |If
you don’t know t he exact val ue, enter your best reasonable
estimate. It’s better to underestimte the val ue of your
assets: if you think your house is worth between

$100, 000. 00 and $110, 000. 00, use the $100, 000. 00 number.
When estimating the value of all that stuff fromthe
basenent, garage, etc., don’t use repl acenent val ue, or
what you paid for it when new. | always tell people to
estimate what they think people would pay if these itens
were auctioned off. That’'s the val ue nost property
appraisers will use when valuing the narital estate once
the divorce is pending. You mght as well use a simlar
process now.

There are a few things you should keep in mnd while making
your list. Most states do not include property that you
inherit or that soneone gave to you. For instance, if Aunt
MIlie left her antique cuckoo clock to you, that clock is
your individual property. Your soon to be ex has no claim
on that clock—+t’'s yours!

The same basic provision applies to gifts as well, but
there are sonme exceptions. | like to call this issue the
Cust ody Fight Over the Engagenent Ring. Sone people
bel i eve that when the marriage ends, they have the right to
retrieve, or at least divide, any gifts they gave their
spouse. | have seen cases where the parties agree on

di vidi ng everything el se, affecting several hundred

t housand dollars worth of assets, but fight |ike starving
hyenas over carrion when it conmes to who gets the
engagenent ring. In nost states, the ring not only stays
with the wife, it is counted as her individual property,
and is not considered part of the divisible marital estate.
Just so the nmen reading this don’t feel too badly about
this, renmenber that set of custom nmade golf clubs she gave
you are yours as well.



Phi l osophically | think that is the correct solution.

After listening to hundreds of divorce clients, |1’ve
concluded that the best way to put this issue to rest is to
be generous with your ex. You' re getting out of the

rel ationship, you re noving on with your life. Wy nmake it
any nore difficult than it already 1s? |’ mnot saying you
should just roll over and |let your ex have whatever they
want, especially if they gave that itemto you in the first
place. What | amsaying is to exercise your judgnent, and
choose your battles. |Is that wench set really worth al
the hassle? There are sone states that try to avoid the
fight and put the ring into the mx of divisible property,
but those are a mnority. Check Appendi x A, “Sunmary of
Divorce Laws by State” to get an idea how your state
handl es this issue.

| f anyone owes you noney, you should consider that an
asset, and list it. For instance, if you |oaned your
brother in law noney to help himstart a business, and you
expect himto repay that debt, list the | oan as an asset.

Renmenber to include any securities, stocks, bonds,
certificates of deposit, stock options, Treasury notes and
bonds, and commodity accounts that either of you own,
jointly or individually.

| f you have an ownership interest in a business, you should
obtain a bal ance sheet from your accountant, and have him
or her perform a business evaluation of your interest for
you. |If you don’t have an accountant, you should consult

wi th your attorney, who should be able to recomend several
to you. Most of the tinme, your attorney will recomrend
accountants wi th whomthey have worked in the past. A good
accountant can hel p i mreasurably in hel ping you construct
your true financial picture. | renmenber a case involving a
sel f-enpl oyed nedi cal professional. On paper, he made

al nost $1, 000, 000. 00. The accountant found, however, that
after paying for overhead, taxes, and deducting ot her

| egiti mate busi ness expenses that his actual incone was
much |l ess than that. Although his net inconme was stil

very healthy, it was nowhere near as high as it first

appear ed.

After you ve finished listing everything you own of val ue,
turn to a new | edger page, and list your liabilities. Ask
yoursel f a basic question: to whom do you owe noney? Start
with the big itenms first: nortgages, student |oans, credit



cards, car |oans, and other secured | oans, including |oans
agai nst your retirenent fund. Don’t forget unsecured | oans
from banks, credit unions, finance conpani es, and

i ndi viduals (include friends and relatives who | ent you
nmoney and expect to be repaid). Ildentify the creditor in
the left colum of the ledger. |If the loan is secured by
any property—+ike a car loan, for instance—+ndicate that in
t he next | edger colum. Renenber that credit card debt may
be secured or unsecured. Mst departnent store cards are
secured, while nost bank cards are not. For exanple, your
Sears card is secured by that Kennore washer and dryer you
purchased with the card, while your Visa is unsecured by
any property.

In the third columm, indicate whether the debt is a joint
debt, where you and your spouse are equally responsible for
repaying it, or if it is one of your individual
obligations. Mke it sinple: enter J for joint, Hfor
husband, and Wfor wfe. For exanple, both of you are
probably obligated to pay your nortgage, but your college
student |loan is probably your own responsibility. The
basic test whether an obligation is a joint or individual
responsibility is if one or both of you signed the contract
creating the debt. [If you both signed the prom ssory note
for the car, even if your spouse drives it nost of the
time, that debt is your joint responsibility. There are
exceptions, however. For exanple, if you bought a car, and
signed the note alone, in sone states your spouse could be
equally liable for the | oan even though they didn't sign
the note if the creditor provided proper notice to the
spouse regarding the loan. The usual test is whether the

| oan was for a “famly purpose.” A “famly purpose” is
usual |y defined as that which benefits both of you or your
dependents. Check with your accountant or future |lawer to
see if your state has this exception.

In the next colums, enter the anount of the debt according
to the classification of the responsibility. Put the joint
debts in one colum, and the individual debts in separate
colums. Use the |atest statenents available, or, if you
don’t have a statement, contact the creditor and find out
how much you owe.

Once you are finished, your worksheet should | ook sonething
like the foll ow ng:

Property Worksheet




Column B
ASSET How owned

Column C
Market Value

(list each individually)
Real estate
Automobiles & other motor vehicles
Bank accounts
Investment accounts
Investment securities
certificates of deposit
stock options
commodity accounts
collectibles
antiques
jewelry
art
boats
investment property
retirement accounts
life insurance policies
personal property
furniture
clothing
appliances
books
musical instruments
firearms
animals
cemetery lots or other burial property
tools
sporting goods
business interests
business equipment
accounts receivable
inventory
farm products

Total Value:

$Column C

LIABILITIES Secured Property Who owes?

Column D

Balance Due

(list individually)
Mortgages
Property taxes outstanding
Automobile loans
Secured loans, any source

joint, H or W



Unsecured loans, any source
Secured credit cards
Unsecured credit cards
Federal Income Taxes

State Income Taxes
Accounts payable

Total Indebtedness: $Column D
ASSETS - LIABILITIES $ColumnC -D

The next step is to start gathering records and information
for your future attorney. Start a file systemfor
yoursel f, where you can organi ze your records |logically,
both for yourself and for your future attorney’ s use.
Here's a basic list of the records |I | ook for:

* Your latest credit report. The big three national
reporting services are Experian (they used to be TRW
Equi fax, and Trans Union. |If you're online (of course
you are—this is an E-book!), you can get your credit
report pretty easily. |[If you click back to ny web
site, you will find a link to another web site where
you can obtain your current credit report fromthe big
three reporting services. Read the report carefully
to make sure there are no errors, and that you haven’'t
over | ooked anyt hing when you made your debt list in
your | edger.

» Copies of your state and federal inconme tax returns
for the last three years, including all schedules, W2
forms, and 1099’ s.

» Paycheck stubs or pay statenents for the last three
months. Be sure they include year-to-date information
for your inconme and wthholding. If you are self-
enpl oyed, then provide a year to date profit and | oss
statenent for your business activities.

» Copy of any financial or net worth statenent you gave
to a bank within the last 5 years to secure a | oan or
line of credit. For instance, if you bought a house
within that tinme, get a copy of your nortgage
application fromthe bank through which you obtained
your | oan.



| f you are a participant in any profit sharing,
pension, or retirenent plan through your enployer,
contact the plan adm nistrator to request a copy of
the summary plan description and a current statenment
of your accrued vested balance in the plan. You can
usual |y make this request through the Hunan Resources
or Personnel office of your conpany.

Copi es of your |atest account statenents for any
| RA"s, certificates of deposit, investnent, and
savi ngs accounts you or your Spouse own.

Make or obtain fromthe | ocal Register of Deeds office
a copy of the deed to any real property you own, along
with a copy of the last paid tax bill for each parcel
Your attorney will need a conplete | egal description
and tax parcel nunber for any real estate in which you
have an ownership interest; these are the best
docunents for that information

| f you own incone property, a copy of your tenants’
| eases. If you are a renter yourself, a copy of your
| ease.

A copy of any appraisal done within the last three
years for any real estate in which you have an
ownership interest.

I f you own any personal property that has been
appraised in the last 3 years, such as jewelry, obtain
a copy of the appraisal.

For each life, real property, or autonobile insurance
policy you own (other than an enpl oyer sponsored life
i nsurance policy), get a copy of the policy face sheet
i ncl udi ng the nane and address of the insurance
conpany, the face anount of the policy, the policy
nunber, the owner of the policy, the beneficiary, the
annual premum and the policy terns and conditions.

A copy of any identifying information, policy or group
nunber for all health, dental, and nedical insurance
you have, including enpl oyer sponsored plans.



A list of the contents and | ocation of any safe
deposit boxes you or your spouse own.

» Copies of current bank, savings and | oan or other
financial institution accounts. You should try to
obtain all transaction records going back at |east six
nont hs.

» Copies of any |loan statenents, including nortgages and
credit card statenents, on which either you or your ex
are liable. Mke sure the statenents show the current
bal ance due on the | oans.

e Copies of current statenents of all of the investnent
security instrunments | nentioned above.

e If either you or your ex has been divorced before, try
to get a copy of the other divorce judgnent.

e And finally, if you were a party to a bankruptcy
within the | ast seven years, obtain a copy of the
petition and schedul es and any di scharge issued by the
court. |If you do not have these docunents in your
favorite papers box, you can get copies by contacting
the clerk of the bankruptcy court in the district that
granted your bankruptcy.

Now, after reading through this exhaustive list, you're
probably wondering, “good grief, will ny lawer really need
all of that stuff?” Yes. There is no such thing as giving
your |awyer too nmuch information, but there certainly is
such a thing as not giving her enough.

After you ve done all this, organize everything into a file
for your future attorney, pour yourself a drink of your
favorite beverage, put up your feet and find an old novie
on the tube. You deserve a break.

Now It’s Time To Protect Your Assets

After you ve hired your | awer (see Chapter Three: Meet
Your New Best Friend, Your Divorce Lawer), give her your

| edger book or the conputer printout along with the file
containing all of the supporting docunents you' ve gathered.
Then sit back and watch the | ook of pleasant surprise on




her face. | guarantee you nost clients aren’'t nearly as
organi zed as you wi |l be.

Most states’ |laws provide that once the divorce is filed
nei ther party may di spose of, encunber, or destroy any of
the marital assets. That protects you fromyour ex

cl eani ng out the savings account or running up huge credit
card bills after the divorce is filed. But what do you do
about protecting yourself ahead of tinme fromyour ex

di sposi ng of your joint assets or spending noney |ike
there’s no tonorrow? It is unfortunate but a fact that in
many di vorce cases one of the spouses tries hiding assets
or runs up huge joint debt in anticipation of the break up.
| f you are thinking of doing that, don't. In the end that
strategy usually backfires, and besides, if you play
unfairly at the outset, you cannot |ater expect your ex to
play fair with you once the case is underway.

However, if you are concerned that your spouse will play
unfairly with you, there are sone things you can do to
protect yourself. You should take these precautionary
steps even if you are unconcerned that your ex will play
dirty: renmenber the old Boy Scout saying that an ounce of
prevention is worth a pound of cure.

1. Go to the post office and open a post office box for
yoursel f. That way your ex wll be unable to
i ntercept your nail

2. Change the address of any credit cards or other
install ment credit obligations in your nanme to the
post office box address. |f you have credit cards

that are held jointly, consider contacting the
credit card conpany to renpbve your nane fromthe
card, and ask the credit card conpany to send
duplicate statenents to your P.O Box. Renoving your
name fromthe credit card al so renoves your
obligation to pay for any additional charges your ex
may heap onto the card once they find out you have
decided to end the marriage. Do not sinply cancel
the card, because your ex and you are jointly
responsi bl e.

3. At the sane tinme, open your own Visa or MasterCard
account with your credit card provider.



| f you have joint bank accounts, follow the sane process as
you did with the credit cards. Open your own checking and
savi ngs account in the bank of your choice. |If you are
concerned that your ex is going to take the noney fromthe
savi ngs, beat themto the draw, and nmake a w t hdr awal
yoursel f. However, you should not take nore than half the
bal ance in the account. As for the checking, if you work
and your enployer direct deposits your paycheck, have your
personnel peopl e change the deposit to your new account.

| f you are the sole support for your famly, or if your
paycheck is otherwi se vital to paying the household bills,
you shoul d deposit a sufficient anobunt into the joint
checki ng account to pay those bills.

The object here is not to | eave your ex penniless, but
rather to protect yourself fromhe or she trying to do that
to you. Until a court says otherw se renenber that you and
your ex have an equal interest in any assets you own,

i ncludi ng your inconme. That is why you should not take
nore than half the savings and nmake sure there is
sufficient noney in the joint checking account to pay the
regul ar household bills. You should al so remenber that at
sone point you will have to provide the court with an
accounting of any assets you took control of. Be fair,
even if you think your ex would not be fair with you if
given half a chance. By taking control of the situation
now you renove that chance.

What about ot her assets, such as investnent accounts,

aut onobi | es, vacation properties, etc.? Gather as nuch

i nformati on about each of these assets as you can. You
shoul d have uncovered nost of the docunentation while you
assenbl ed your financial inventory. |If you are concerned
that your ex may try to hide assets by tenporarily titling
theminto a friend s or relative’s nane, get the titles
yourself first, and put themin a safe place, preferably a
safe deposit box. After you hire your divorce attorney,
ask himor her if they want the titles: some will want
them and sonme will prefer that you keep them tucked away.

| shoul d caution you agai nst taking these precautions

unl ess you believe that your ex will attenpt to abscond

W th assets once they understand that you intend to divorce
them Trying to get an asset back in the heat of a divorce
war is much nore difficult than taking control of the asset
ahead of time. |If you are not worried that your ex wll



try to seize control of your joint assets, then you
probably do not need to take the precautions | describe
above. Regardl ess whet her you decide to use any of the
ot her preventative neasures |’ ve described, you should go
ahead and open your own bank accounts. Sooner or |ater
you' || have to do that anyway. Just avoid raiding the

j oint savings account to fund them unl ess your ex agrees.

Now you have your financial ducks in arow |f you do not
have kids, you can skip ahead to Chapter Three. [|f you
have ki ds, however, you should read the next chapter, where
"Il discuss the custody and pl acenent issues you' |l face.




CHAPTER TWO. DON T PLAY TUG OF WAR W TH YOUR KI DS

In this chapter 1’1l discuss what is the nost inportant
issue in divorce cases: the custody and pl acenent of the
children. If you do not have children, or, if your

children are grown and |iving out of the house on their
own, you can skip this chapter, and breathe a sigh of
relief. For the rest of you, read on.

First, alittle advice. You nust cone to ternms with the

i dea that although your marriage is ending, you and your ex
are still parents together. ldeally, divorced parents
woul d put aside their differences and do what is best for
their children. They would work together to continue
raising their children to the best of their abilities.
Unfortunately, that happens all too infrequently. Too many
times people with children find thensel ves | ocked in heated
battle. They fight over who will have custody of the kids,
who will have placenent, who has to pay child support, who
gets the tax exenption, and on and on. Wen it cones right
down to it, nost of the tinme the fight has little to do
with the children thensel ves. The kids are just the
conduits for whatever the actual rift is between the

parents. Don’t let this happen to you. |If you have to
fight over sonething, fight over who gets that cuckoo cl ock
Aunt MIlie left to you: don't fight over your kids. In

the end, everyone, especially your kids, |ose.

| know that the tenptation to respond to an ex’ s pointed
barbs can be overwhel mng. But resist the urge to rise to
the bait. Let yourself get hooked and you' |l spend the
rest of the case and much of your remaining adult life
expendi ng energy fighting a pointless battle that you
cannot win. Be reasonable with your ex, especially when it
conmes to your kids. Do it even if your ex isn't being
reasonable with you. Soneday your children will thank you
|’ m not saying you should roll over and |l et your ex have
his or her way. Be assertive, not aggressive: forceful, not
conbative. Stand up for yourself and protect your kids
fromharm How do you do this? Develop an interna
baroneter: be honest with yourself. Are you notivated by a
true desire to do what’s best for your children, or are you
| ooki ng for a convenient way to make your ex's life as

m serabl e as you believe he or she is trying to make yours?
Above all, keep your children’s best interests in mnd at
all times, and pursue those interests without regard to
your own personal feelings. This is not about you, and it



is not about your ex. |It’s about your children, and they
deserve your best efforts. End of |ecture.

Next, you need to understand your ternms. The nost commonly
m sunderstood word in all of divorce lawis “custody.”

Most peopl e, including some |awers, use it as an all-
inclusive term “Custody,” as that termis actually
defined in nost states’ statutes, neans the right and
responsi bility for making nmaj or decisions affecting your
children’ s lives. These include:

Non- ener gency nedi cal care

Consent to marry

Perm ssion to enter mlitary service

Perm ssion to obtain a driver’s license

Rel i gious or spiritual training

School i ng (hone school, public, private or parochi al
school)

ooAwNE

It is inportant to keep in mnd that |egal custody is a

t wo- edged sword. The right to nmake maj or deci sions for
your child is a privilege not to be taken lightly. Most
parents |’'ve represented have no problem junping at the
opportunity to exercise their |egal custody rights.
However, the other edge of that sword is that once you are
granted the privilege of making the major decisions for
your child, you also have the responsibility, or
obligation, for nmaking those decisions. That is where |
sonetinmes see difficulties. | have seen too many cases
where a parent crows loudly that they want the right to
exerci se |l egal custody type decisions over their children,
but when it cones tine for themto actually put that into
action they shrink fromthe obligation. In extrene

ci rcunst ances, parents who fail to neet their obligations
in this regard can even lose their custody rights. It
turns out that what they really wanted was to beat their
ex. They did not have their kids best interests in mnd
when they insisted on joint or sole |legal custody rights.

Most people m stakenly use the term “custody” to refer both
to their decision-making responsibilities and to their

pl acenent rights. It is inportant that you think of them
as different concepts. “Legal custody” refers to the
rights and responsibilities to nake maj or decisions for
your children. “Placenent” refers to where the children

physically are at any one tine, and to the right to nake
routi ne decisions for your children. Placenent, depending



on where you live, is sonetines called “physical placenent”
or “physical custody.” “Physical custody” is a clunsy
attenpt by sone state |legislatures to renove the confusion
bet ween the concepts of placenent and | egal custody. Then,
addi ng even nore confusion, every jurisdiction refers to

t he parent who has primary placenent as the “custodi al
parent”. Regardless of what they call it in your state,
here I will refer it as placenent.

“Placenent,” as a |legal concept, sinply refers to where the
children physically live. The parent with whomthe
children Iive nost of the tinme has primary placenent. That
parent has the right and responsibility to make routine
decisions regarding the child s daily care. The other
parent exercises secondary placenent, which, many people
comonly refer to as visitation.

In nost cases, you will share joint |egal custody of the
children. One of you will have primary placenent, and the
other will exercise periodic and regular visitation. In
the past, nothers usually were the designated primary
caretakers, although that is changing. Oficially, courts
are gender neutral, which neans they are not supposed to
favor one parent over another sinply because of their sex.
The presunption that nothers nake better parents than
fathers is obsolete. W are seeing nore and nore Dads
advocating and obtaining primary placenent rights of their
children. There is a novenent toward a shared pl acenent
scenari o, where the parents spend equal anmounts of tinme

with the children. | tend to agree that in many cases that
is an appropriate arrangenent, and studies show that the
children benefit. Mst courts still award primary

pl acenent to one parent, however.

While many tinmes placenent arrangenents appear wor kable on
paper, the reality of many parents’ experiences i s much
different. Too many tines the parent with primary

pl acement ends up taking on nore than their half of the
maj or custody type decisions. The trouble starts when the
I ine between maj or decisions and routine decisions becones
blurred. The result can be what | call the Wat Do You
Mean Johnny Needs Braces problem

The scenario usually goes |like this: assune Mom and Dad
share joint |egal custody, with the kids living primarily
with Mom (although it could certainly be the other way
around, for sake of this exanple Mom has primary



pl acenment). Dad provides enpl oyer sponsored health and
dental insurance for the children, and they split evenly
any uni nsured nedical or dental costs for the children. Mom
and Dad have been divorced for several years now, and over
time Mom has taken on nore and nore of the decision-nmaking
responsibilities. She's becone used to naki ng deci sions
and letting Dad know about themlater. Dad does not put up
much of a fuss. No one knows why, exactly. Perhaps he’'s
even secretly relieved that Momis taking on nore of the
bur den.

This works fine for everyone, but then Momtakes Johnny to
the dentist for his regular six-nonth check up. Dr.
Dentist tells Momthat it is time to correct Johnny’s
overbite and refers her to an orthodontist for a consult.
Mom t akes Johnny to Dr. Orthodontist without telling Dad.
Dr. Othodontist convinces her it is time to fit Johnny for
braces. Thinking that Dad will understand that Johnny
needs braces, Mom gives the go ahead. Dad’s insurance
covers $2,000.00 of the $3,500.00 bill. Mmsends a copy
of Dr. Othodontist’s bill for the remaining $1,500.00 to
Dad with a note asking himto return it to her with a check
for his share, $750.00. This is the first that Dad | earns
about the braces. Dad becones upset.

|’ve had clients on both sides of this issue. | think both
parents are at fault. Johnny and his crooked teeth are
their equal responsibility. Mmshould not have given the
go ahead to Dr. Orthodontist w thout bringing in Dad.
Getting braces is one of those mmjor decisions, which nakes
it a legal custody decision. |If Johnny falls off his bike,
breaking an arm Mm can authori ze energency treatnment at
the local hospital without first tracking down Dad for the
go-ahead to set Johnny’s arm Mom should certainly cal

Dad once things calmdown to tell himthat Johnny wll be
wearing a cast for the next several weeks. The braces
consult and decision are different, however. |t does not
matter that Dad had sl owy abrogated his custody

responsi bilities, although that was obviously his m stake.
It al so does not matter that Momlater clains that Dad
woul d have vetoed the expenditure. Perhaps if Dad had been
af forded the opportunity to cone to the consult with Dr.
Orthodonti st, he woul d have recogni zed the necessity to
repair Johnny’s overbite. He deserves the chance to
participate in the decision. O course, if Dad
historically allowed Momto nake the ngjority of the



cust ody type decisions al one, one could argue that he gets
what he deserves.

The solution to this cones down to two words: conmmunication
and consi stency. Communi cation nust be a two way street.
Mom nust nake sure she lets Dad know that Dr. Denti st

t hi nks Johnny shoul d be evaluated for braces. Dad nust
keep the |ines of conmunication open with Mom and treat
her with respect when she does call him Unfortunately,
communi cation is usually the biggest problem after all, if
Mom and Dad comuni cated well, they mght still be married.
Yet the courts expect two people who, as an old nentor of
m ne used to say, can’'t agree that grass is green, to
communi cate effectively and cooperatively regardi ng
Johnny’ s braces.

It is also vital that both parents remain consistent when
dealing with each other regarding the kids. Dad cannot cry
foul when Mom surprises himw th the orthodontist bill when
he’s paid little attention to |egal custody issues in the
past. On the other hand, Mom should always try to bring
Dad into the mx. |If she nakes the overture and Dad
ignores or disregards it he wll have difficulty justifying
his indignation | ater.

Every situation is different, involving unique personality
m xes, backgrounds, and perspectives. There is no easy
answer to this conundrum but both parents nust honestly
try to work together, or Johnny may have to have to live
with an overbite until Momforces the issue in a post

j udgnent notion (see the Chapter 8 on post judgnent

matters, “It Aint Over Till It's Over”) or he's old enough
to pay for braces hinself.

| f custody and/or placenent are at issue, you should know
what the court | ooks for and how t hey decide this nost
inportant of matters. Al nbst every state enpl oys sonething
called the “best interests of the child standard.” There
are only a handful of states that use sonething other than
the “best interests” standard to describe their custody
standards. They are:

Al abama Favors joint |egal custody
Massachusetts Ei ther party can obtain
custody if there has been no




marital m sconduct

Mont ana Requires parenting plans, in
addition to enploying the
best interests standard

New Hanpshire Presunes joint |egal custody

New Jer sey Awar ds cust ody based on
factors identified in
statutes

Rhode I sl and Awar ds cust ody based on
factors identified in
statutes

Sout h Dakot a Enpl oys judicial discretion,
based on the best interests
of the child

Virginia Awar ds cust ody based on
factors identified in
statutes

West Virginia Court uses no specific
factors, but exercises its
di scretion in each case

Regardl ess of what these states call their custody
standards, however, they are mere euphem sns for the best
interests standard used by the majority of states.

CGenerally, courts give parents the benefit of the doubt,
and assune that they will put what is best for the kids
ahead of their own needs. Then how do courts choose
between two equal ly well-neaning parents? They review each
parent’s respective strengths, weaknesses, and abilities to
provide for their child s overall well being. Courts

consi der many factors, applying each of themto the

i ndi vi dual facts and circunstances of the case. Sone
factors have nore weight than others, but all are
inportant. Although the following is not an exhaustive
list, these are the major factors considered by nost courts
in determning the best interests of the child:

= The w shes of the parents. |In sonme cases parents
reach agreenent and propose parenting plans to the
court for approval. \Were they do not agree, each

parent will present their w shes through their
respective attorneys at trial.

= The wishes of the child. |If the child is mature
enough to express their w shes, then the court wll
listen. Each case is different. There is no magic




age when the court deens the child too young to listen
to and then, poof! the next day they cross sone

t hreshol d and are suddenly ol d enough to be taken
seriously. The court considers the individual
maturity |evel of each child. 1’ve seen cases where
articulate ten year olds could express their w shes
rationally, and others where fifteen year olds could
not .

= The relationship between the child and the parents,
both individually and as a famly unit.

= The anount and quality of time each parent has spent
with the child in the past. How nuch effort has the
parent put into actually being with the child?
There’s a huge difference between being around your
kid and being with your kid. Staring at a television
t oget her wi thout speaking or interacting for hours at
atinme is nuch different than taking Johnny to the
park or reading to himor letting himwhip you on
PlayStation. Let’'s not kid ourselves: he could whip
you at PlayStation even if you were trying.

= The child s adjustnent to their environnment, including
their hone, school, religion and community.

= The age of the child and their devel opnental needs.

= The nental and physical health of the parents and the
child and anyone else who will live in the home with
the child.

= The resources available to the parents. One parent
may have nore financial resources available to them
while the other may be able to devote nore tine to the
child s care.

Since nost jurisdictions favor joint |egal custody, neaning
that both parents share in the major decisions, the real

di spute usually centers on placenent issues. Sole |egal
custody is usually awarded to one parent over another where
there are unusual circunstances. One parent may suffer
from serious psychological difficulties, for exanple, or
there may be logistical problenms. | had one case where the
ot her parent was in prison: there, the court awarded ny
client sole |l egal custody, not because the other parent was
a bad person, but because that parent was unavail abl e.



There are ot her cases of course, where the court awards
sole |l egal custody to one parent because it finds that the
other parent is unfit. Although these cases seemto garner
nmore attention than the run of the mll custody and

pl acenment cases, they are actually pretty rare.

Judges do not |ike making custody or placenent decisions.
Along with the legislatures that wite the | aws, they
recogni ze that the parents are usually the best qualified
peopl e to nake these decisions for their kids. Toward that
end, al nost every jurisdiction requires that before the
courts becone involved in custody or placenent disputes
that the parties nediate the dispute thenselves. During
medi ation the parties neet with a nediator, without their
attorneys present, to discuss, negotiate, and perhaps
settle their differences. Mediation services are provided
t hrough the local court system The nediator is trained to
facilitate discussion between the parties, with the goal of
hel ping the parties reach an agreenent. The nedi ator takes
no sides, but a well trained nediator will point out to
each party the relative strengths and weaknesses of their
stated positions.

| f the parents cannot agree, the nediator will issue an

i npasse statenent declaring that the parties failed to
reach a mddle ground. At that point, the attorneys notify
the court, and prepare for a contested custody/pl acenent
hearing. If the parties do reach agreenent, the nedi ator
will submt a nmeno of agreenent that the parties then take
to their attorneys. The agreenent is nenorialized into the
parties’ settlenment agreenent and is eventually made a part
of the final divorce judgnent.

| f the parents do not reach an agreenent with the nedi ator,
they start the process of gathering information for the
court about the parties’ respective circunstances vis-a-vis
their parenting abilities. Judges cannot physically visit
every hone. They don’t have tinme to interview every
parent, rel ative, neighbor, teacher, and clergyman who may
have information relevant to their inquiry. Yet this
information is necessary if the judge is going to nmake an
informed, intelligent decision. They solve this problem by
appointing a Guardian ad Litem or GAL for short. GALs are
| awyers who are appointed by the court in famly cases

i nvol vi ng custody di sputes.



Bef ore describing the GAL’s function nore fully, | should
poi nt out that many people, including several attorneys who
shoul d know better, do not fully understand what a GAL
represents. Notice | said what they represent, not who.
Many parents operate under the m staken presunption that
once a GAL is involved, the GAL represents the kids. They
don’t. Their job is to represent the best interests of the
kids to the court. You need to understand that this is an
i nportant distinction. Your divorce attorney is your
advocate: their job is to present your desires and
perspectives to the court, and construct a |ogical, |egal
argunent designed to convince the court that it should find
in your favor. GALs do not advocate on behal f of their

war ds: they make recommendati ons based on what they
conclude is in the best interest of the child.

| explain this to ny clients by telling themthat if Johnny
tells the GAL that they want to |live with Mom the GAL can
still decide that it is in Johnny's best interests that he
lives wwth Dad. Certainly the GAL wll consider Johnny’s
w shes, but a good GAL will | ook beyond what Johnny says he
wants. Sonetinmes there is a hidden agenda. Perhaps Mom
has prom sed Johnny a new bike if he conmes to live with
her. O, maybe Johnny has figured out that Momisn't as
strict a disciplinarian as Dad. All things considered, he
woul d just as soon have nore freedomto stay out late with
his buddies. But Ms. GAL determines in the course of her

i nvestigation that Johnny needs the structure that Dad
seens nore able to provide. Despite Johnny' s w shes, M.
GAL recomends to the court that he live primarily with Dad
because it is in his best interests to do so.

| tell nmy clients that Guardians ad Litemare the eyes and
ears for the judge. They go to places a judge coul d never
visit. The GAL goes into the field, interview ng the
parties, the kids (if they' re old enough), and other
relevant witnesses. The GAL visits the respective honmes of
the parents, goes to the child s school, and reviews
pertinent nedical records. They are neutral as between the
parents. They have no stake in who “wi ns” the divorce
[itigation involving any of the financial issues. In ny
experience as a Guardian ad Litem | consciously avoid
knowi ng anyt hi ng about the financial issues of the
underlying divorce case. The only financial issue a GAL
shoul d be concerned with is whether the parent can
adequat el y support their child.



There is one financial issue related to this issue the
parents should be aware of, however. The parents usually
split the fee for the Guardian ad Litem Most
jurisdictions require that parents deposit a down paynent
toward the fees with the local clerk of courts. Check with
your local famly court adm nistration office: deposits
range from $500. 00 to over $2,000.00, depending on where
you live. At the conclusion of the case the GAL submts an
item zed statenent to the parties’ lawers and to the court
for approval. The |awers review the statenments for
reasonabl eness. Unl ess they object to any of the charges,
the court will usually approve the statenent and order that
the parties each pay half of the balance. 1In sone
jurisdictions the court will order the county clerk of
courts to pay the GAL fees, then bill the parties, who

rei nburse the county. The court can assign nore than half
the fees to one of the parties if there are grounds to do
so, including financial ability to pay, or m sconduct by
one party justifying that they pay a greater share of the
GAL fees.

Sonetinmes, psychol ogical issues surface that nust be

i nvestigated. Perhaps Dad has a history of spousal abuse,
or Mom has a problem w th depression. Mybe Johnny’ s been
acting out at school, causing disruptions in class or
fighting wth other kids since Momand Dad split. | have
yet to neet a lawer qualified to diagnose or prescribe
treatment for psychol ogical problens that affect famlies
goi ng through divorce. |In these cases, the GAL asks the
court for permssion to hire a qualified psychol ogi st, who
then perfornms an evaluation of the parties and children.
Because the psychol ogi st works for the GAL, she is also
neutral as to the parties. Also, the parties usually pay
for the psychol ogi st separately. You should expect that a
privately hired psychol ogist will charge anywhere from
$1,500.00 and up to performa custody or placenment rel ated
famly eval uation

The psychol ogi st prepares a report for the GAL, who then
distributes it to the other attorneys. |If you and your

| awyer disagree with the report, you can hire your own
psychol ogi st at your expense to performa separate

eval uati on. Before spending another $1,500.00 or nore on a
conpeting report, you should consider the possibility that
the judge will assign |less weight to your expert’s report
than he will to the presumably nore neutral report fromthe
GAL- hi red psychol ogi st.



When the Guardian ad Litem has conpl eted her investigation,
she prepares a report for the attorneys containing her
recommendation. This report is eventually filed with the
court and becones a part of the record of the case. The
attorneys review the report with their clients, and, now
knowi ng which way the GAL is leaning, try to negotiate a
settlenment that both parents can live with. The attorneys
know that if the GAL report is well reasoned and thorough,
there is a good likelihood that the judge wll accept the
GAL’ s recommendations and incorporate theminto the custody
or placenent order. It usually makes sense that the
parties settle their differences if they can, rather than
risk the possibility that the judge is going to inpose upon
them an arrangenent that neither may find acceptable. O
course, the parent who cones out ahead in the
recommendati on negotiates froma position of strength.

You may wonder, then, whether it nmakes any sense to
continue disputing a custody or placenent matter when a GAL
makes a recomendation in favor of the other parent.

Wt hout sounding glib, that’s why they play the gane on
Sunday. Despite the GAL’s recommendation, keep in mnd it
is only a recomrendation. A well-prepared attorney
advocating for his client can effectively counter even the
strongest recommendation. No matter how well researched
and prepared the GAL’s report is, the nost inportant
information is that which cones fromyou during your
testinony before the court. That is where the judge can

| ook into your face and gain an insight into your character
that is difficult to discern in the pages of any GAL report
to the court or psychol ogi cal eval uati on.

By this point you may be thinking, all right, now | know
how this works, but what can | do to nmake sure | cone out
ahead in a custody or placenent battle with ny ex? It is
no surprise to anyone that disputes over custody and

pl acenment are the nost hotly contested area of any divorce
case. | meant the advice | opened with in this chapter:
don’t fight over your kids, but stand up for yourself and
t hem when necessary. Unfortunately, that will not stop
your ex fromtrying to start sonething, or fromacting
unreasonably. Your ex knows you as well or better than
anyone in your life. They know what enotional buttons to
push to upset you and elicit what they hope will be an

I nappropriate response.



You cannot control what anyone el se does: you can only
control your actions, and hopefully, your enpbtions. Keep
the big picture in m nd when dealing with an unreasonabl e
ex. Here are sone exanples of what |’mtal king about:

You want to | eave your ex and get the divorce started.
Assume you want primary placenent of the children. Wat do
you do? Do you stay in the hone with themor do you | eave
t hem behi nd? Ideally, your ex would agree to nove out. |If
t hey refuse, then you have to nake a tough decision. Do
you stay in a difficult environment in order to stay cl ose
to the children, do you nove out of the house w thout them
or do you take them along with you when you nove out?

There is no good general answer: there are variables that
af fect each individual case. Sone jurisdictions frown on
parents who nove out of the marital residence wthout the
kids and | ater ask the court for primary placenent. The
courts reason that the children are nore inportant than
your individual confort. This sonetines puts an

unr easonabl e burden on people. What if the parent is being
abused? Are they supposed to stay behind for the sake of
the children while their ex continues to enotionally or
physically pummel thenf? |If there is abuse, call the
police. |If the police are convinced that the situation is
dangerous for you, they wll arrest the abuser and renove
himor her fromthe house. You can obtain a restraining
order that wll prevent the abuser fromreturning while the
prosecut or deci des whether to prosecute. That gives you
time to hire an attorney, begin the divorce action, and
obtain a tenporary order awardi ng you excl usive use of the
resi dence.

VWhat if your ex is just intractable? They do not actually
abuse you, but they nmake your life mserable in the hone
environment. This is a nore difficult problemthan the
previ ous exanple. Don’t nake any decisions to nove out
with or wiwthout the children just yet. |If you're in this
situation, you should first read the next chapter, Met
Your New Best Friend, Your Divorce Lawer. Then hire an
attorney and get his or her advice. You need to find out
if you live in one of those jurisdictions that penalize
parents who | eave the kids behind, or, if youlive in a
jurisdiction that penalizes parents who take the kids with
them Many states take the position that if you renove the
children fromthe marital hone w thout the other parent’s
consent you are guilty of interfering with that parent’s



custodial rights. Renenber, until a court rules otherw se,
t hose kids belong to your ex as nuch as they belong to you.
Be careful, and do not make any decision until you get
conpetent | egal advice. Take the advice of friends and

nei ghbors with a grain of salt. They may nean well, and

t hey may even know of other people who were in simlar
circunstances. But unless they' re lawers, it is unlikely
that they will understand all of the potential consequences
of your situation.

One last bit of advice: a judge will be nore inpressed with
a parent who behaves reasonably than he will with a parent
who does not. Keep tuned into that internal baroneter |
described earlier. Keep your children’ s best interests at
the forefront of every decision you make. Their needs cone
before yours. If you do that, and force yourself to remain
calmin the face of the onslaught that may conme from your
ex, nore often than not you will prevail in the end.

Now you have a basic idea of the financial and child
rel ated i ssues that you should consider once you have
deci ded to dissolve your marriage. |In the next chapter
"Il wal k you through the actual process involved in
getting you from unhappy married person to (I hope) a
potentially happier unmarried person.



CHAPTER THREE: MEET YOUR NEW BEST FRI END, YOUR DI VORCE
LAWER.

| hope you don’t think that | am being facetious with the
title of this chapter: I'’mserious. Let ne explain. Do
think that you and your |awer w |l beconme bosom buddi es
and establish a life long relationship? No, although | do
have several forner clients who seem genui nely happy to see
me when we occasionally run into each other standing in
line at the novie theater or at sone restaurant. That

isn’t everyone’ s experience, however. | know that many
peopl e actually dislike |awers. One of ny favorite | awer
jokes illustrates the point: what do you call a thousand

| awyers chai ned together at the bottom of the ocean? A
good start. As a group, we |lawers are not known for our
engagi ng personalities. Speaking as a nenber of the
profession, | think that is somewhat unfair, although

admt nost of us aren’t exactly Robin Wllianms. | wll
also admt that there is a certain percentage of attorneys,
whi ch varies around the country, who are | ess than

pl easant. Some are downright nasty. Sone people actually
hire attorneys based on that |awer’s reputation for being
di sagreeable. | think that is deplorable, and only fuels

t he popul ar perception that | awers are a rude, distasteful
| ot.

There are several categories of matrinonial |aw attorneys,
covering every style of practice nmethods inmagi nable. There
are those who attack like human pit bulls, and sone who are
SO passive one is tenpted to check to see if they have a

pul se. | guess ny personal style is sonmewhere in the
mddle: | try to avoid starting the fireworks, because
negoti ati ons are easier when everyone is civil, but if the
other side fires the first rocket they' Il need a fire hose

to put me out.

Regardl ess of our respective styles or personalities, al
of us who practice divorce | aw have one thing in common:
our clients depend on us to bring themthrough their
divorce as cleanly and painlessly as possible. W deal
with the nost personal of issues, such as your finances,
attitudes about parenting, and your plans for the future.
We di ssect your lives and examne all of the details of
your financial circunstances. Then, while advising you
during the liquidation of M. and Ms. Smth, Inc., we help
you re-construct your lives fromthe ground up. W ask

| ots of personal questions regardi ng your needs and



desires: often, I will ask ny clients sonmething |ike,
“Assune you woke up this norning and it’s the day after the
court has granted your divorce. |In a best case scenari o,
what does your life | ook |ike?”

While we attorneys are busy dissecting your |ives, you
experience enotions that are unfam liar and probably
unsettling. You are at the opposite end of the spectrum
fromwhere you were that happy day when you and your ex
pl edged to be together “till death do us part.” No one
gets married thinking it will soneday end in a break up.
Many are unprepared for the enotional turnmoil this causes.
Added to that is the hassle and expense of dealing with
strangers in suits who tell you what you can and cannot
expect to do fromthis point forward. In many ways this
wll be the nost vul nerable period of your lives. |’ve
told several of nmy clients (the ones who could take it)
that in ny opinion people involved in divorce litigation

are tenporarily insane. In such an environnent, it’s not
surprising that ny clients reveal things to nme that they
m ght not tell their actual best friends. |’'ve heard so

many confidences that sonetines | feel nore like a
therapist or a priest than | do an attorney.

You rely on us to assist you through this sonetines

di stasteful, sonetines confusing, sonetinmes frustrating,
and al ways conplicated process. |If we do our job well, you
cone out of the other side of the process as prepared as
possi ble, at least froma material and parental viewpoint,
to begin the next chapter of your lives. Your enotional
health is nore up to you

Sonetinmes that |line beconmes blurred. Many tines a client
will call me, conplaining of sonething their ex has done to
stress themout. |’ mno psychol ogist, but | can recognize
the signs of depression and psychic trauma. | tell them
that other than bringing sonme appropriate notion designed
totry to correct the irritating behavior of their ex,
there is little | can do to help themw th the enotiona
hurri cane ragi ng inside them besides | ending a synpathetic
ear. Cccasionally | have clients who need the kind of help
only a qualified therapist or psychol ogist can provide. In
those cases | gently nudge themin that direction for help.
For nost, though, nerely expressing their frustration seens
cathartic enough. | have often thought during nany cases
that my clients sonetines feel as close to ne as to anyone
else in their lives. | consciously walk that bal ance beam



bet ween the professional objectivity that is an inperative
of ny profession and the human inpulse to help ny clients
because | enpathize with them and want themto succeed.

beli eve any good matrinonial attorney does that as well.

In my experience with working on the opposite side of
hundreds of cases with other |awers, | have found that the
attorneys who seemto do the best job for their clients
wal k t he sane bal ance beam as ne.

That is why | think a good divorce | awer can be your new
best friend.

So how do you find your lawer? First, | should point out
that there is no requirenent in any jurisdiction of this
country that you hire a lawer. You have an absolute right
to represent yourself. The termthe courts use for this is
pro se, which is Latin for “for yourself.” 1In sone divorce
cases, people have successfully represented thensel ves.
They are willing to put in the tinme and do the honmewor k
necessary to do at |east a workmanlike job of dissolving
their marriage and creating the foundation for the next
chapter of their |ives.

| know it sounds self-serving, but | think that is a

m stake. | don’t care how smart you are, or how notivat ed,
or how much tinme you have to devote to working your own
case. 99%of the pro se litigants | am aware of |ater
regret their decision. The short term savings on attorney
fees is usually later outwei ghed by sone serious m stake
they nake during the divorce. For instance, | recently
represented a fornmer pro se divorce litigant. He hired ne
about eight years after his divorce was final to review his
child support obligation and seek a nodification. |

anal yzed his case, and determ ned that over that tinme he
had overpaid his child support by approxi mately $60, 000. 00!
He practically fainted in nmy office when | told him For
reasons that 1'Il explain later in Chapter 5 (Child Support
and Alinmony: Playing Checkers Wth Your Money) he could not
recover any of that noney. So if you are considering not
hiring an attorney, you should first go slamyour head in
the car door several times to give yourself a preview of
how your pro se experience is likely to feel. After you
regai n consciousness, go find a good | awer.

One place you may want to look for a |awer is on the
Internet. You can join a pre-paid | egal program where you
can | ocate a good | awer at discounted rates. Sone of ny



brethren will not like nme for saying this, but it’s unfair
that | awer fees should prevent people from obtaining
conpetent |egal counsel. You can find a good | awer by
clicking here.

Referrals fromyour friends and acquai ntances are anong the
best sources for attorneys. No doubt you know peopl e who
have either gone through a divorce thenselves, or who know
ot hers who have. Ask them about their experience with
their attorney. Wre they responsive to their needs? D d
they listen or lecture? D d they return phone calls within
a reasonable tinme? Wre they smart? D d they know the
law? Were they willing to roll up their sleeves and spend
the time necessary to know their case personally, or did

t hey del egate nmuch of the detail work to assistants and

par al egal s? Wen they called the |lawer’s office, were
they nore likely to talk to the lawer directly, or a staff
person?

Anot her source of referrals is other attorneys. You should
talk to two or three |l awers, unless of course you are
conpletely confortable with the first one you interview.
Per haps you used an attorney to represent you when you

cl osed on the sale of your hone, or soneone drafted an
estate plan for you, or helped you with that enbarrassing
traffic ticket. |If you were happy with your experience,
and respected and trusted that |awer, call him Ask him
if he does matrinonial work hinself, or if he could refer
you to two or three lawers who do. |If he does natrinoni al
wor k, make an appoi ntnent and go interview him but stil
ask for the referrals. Ask himto whomhe would go if he
were about to go through a divorce. Your forner estate
plan attorney will not be upset that you ask for other
referrals. It happens all the time, and is part of the
busi ness.

| f you either cannot or do not wish to use your contacts in
seeking a | awer, you can call your local bar. That's bar
associ ation, not Laverne's Tavern downtown. Mbst |arger
cities have an office, and can give you nanmes of attorneys
who work in the area. If you live in a |less popul ous area,
call your local Cerk of Courts, and ask if they know of
any |lawer referral services in the area. Mst state bar
associ ati ons have sonething called a | awer referral
service. Since the state bar is located in the capital
city of your state, you can usually find it by calling
information for that city and ask for the nunber to the



state bar adm nistration office. They can help you find a
| awyer who lives in your area qualified to represent
di vorce litigants.

O her resources for finding a divorce | awer are
advertising on the web and in the yell ow pages. | may be
drunmed out of the lawer fraternity for what I am about to
say, but | think these should be a last resort. A flashy
web site or a full page color ad conplete with pictures of
the I awer | ooking concerned at you fromthe page has
little to do with whether that is the right |awer for you
| ama big believer in word of nouth advertising when it
comes to hiring | egal counsel. GCetting names and opi ni ons
from peopl e you al ready know and trust is usually a much
better resource than responding to soneone’s narketing

canpaign. For the record, I amnot one of those attorneys
who is against advertising. | think it has its place.
However, | personally prefer the nore substantive nmethod of

seeking direction fromreal people when you are searching
for someone as potentially inportant to your life as a good
di vorce attorney.

You shoul d nmake appointnents with two or three | awers.
When maki ng the appointnent, ask the |awer if they charge
for the initial consult. Explain that you will be
interview ng other attorneys, and will probably not decide

whomto hire until you have concluded the interviews. In
my practice, | usually do not charge for the initial
consult, assumng it takes an hour or less. [|f we run over
an hour, | usually do charge for that additional tine.

This is a touchy subject for sonme people. You nust
understand that fromthe attorney’'s perspective, her tine

is her product. |If she is not billing hours, she won't get
paid. It's that sinple. Most firnms require quotas of
associ ates and partners, who nust bill “X’ nunber of hours

annually to justify their salaries and pay for the firm
overhead. Those of us in solo practice cannot afford to
spend too nuch unbillable tinme interview ng prospective
clients, but at the sane tinme, that is part of our
business. 1t’s a chicken and egg problem wthout the
interview the client won’t hire us, we won’t have any files
to work on, and we will not generate the billable hours we
must to survive. So, if the |awer you call tells you that
they will bill you for the interview, please understand
their notivation is economcs, which is not a bad thing.
This is Arerica, after all, and no one should have to



apol ogi ze for making a living. On the other hand, you
shoul d consi der whether interview ng an attorney who w ||
charge you while you are decidi ng whether you want to hire
her in the first place makes you confortable. |[If it does
not, cancel the interview, and ask her to refer you to
soneone el se.

Wil e you are arranging the interview, ask the attorney or
their staff person whether the attorney has a standard
retai ner, and whether that includes any filing fees. Mbst
offices will gladly give you that information, because it
hel ps them pre-qualify the prospective client. It’'s a

mut ual waste of tinme if you neet wwth a | awer, decide
during the course of the interview you want to hire him
and then di scover you cannot afford his retainer. You
shoul d know ahead of tine what the retainer is. If you
cannot afford to pay it, do yourself and the | awyer a favor
and cancel the interview

VWhat is a retainer anyway? Think of it as a down paynent
toward the attorney’s legal fees. The attorney is required
to put the retainer aside, and charge against it as he or
she perforns services. Wen the retainer is exhausted, the

| awer may either bill you for the bal ance due each nonth,
or ask you to replenish the retainer with an additional
deposit. In many jurisdictions, if you discharge the

attorney before exhausting the retainer, the attorney nust
refund the unused portion of the retainer to you. That is
not true across the country, however. Ask the attorney

when you nmake the appointnent if retainers are refundable.

What range of retainer should you expect? It varies wdely
across the country. |[|’ve heard of sone places where

retai ners are under $1,000.00, and others where they exceed
$10, 000. 00. Whatever the range is for your area, before
you neet with your prospective attorney for the first tine,
you shoul d make sure you can pay the retainer should you
decide to hire him

Between the tinme that you nade the appointnent and the
interview itself, you should carry a pad with you, and jot
down any questions or issues that occur to you. Before the
meeting, organi ze your thoughts and be prepared to ask your
guestions. You should also bring the financial information
you prepared if you paid attention to Chapter One: Get Your

Fi nanci al Ducks In a Row or You'll Get Soaked.




What questions should you ask about the |lawer? Do not be
intimdated or self-consci ous about asking himabout his
background and experience. | don't care if you are sitting
across a neeting table from sone young buck fresh out of

| aw school or a grizzled old veteran with a picture of him
shaki ng John Kennedy’s hand on the wall behind him You
are the consuner, and you have a right to ask the | awer
about hinself. Besides, by asking himabout his background
and experience you are sending himthe nessage that you
intend to be an involved client who takes this process
seriously. You should ask the attorney some or all of the
fol | ow ng:

= How |l ong has he been practicing natrinonial |aw? Be
careful here, because |ong years of experience is only
one factor that you should consider. Do not think
t hat just because your | awer has nore experience than
your ex’s that you have the advantage. 1’ve had
several cases agai nst ol der, nore experienced
attorneys where ny clients feel they cane out ahead.

= Has the state bar ever disciplined hin? Attorneys are
a self-regulating profession. W’re the golfers of
the professional world. Just as a golfer nust call a
penalty stroke on hinself if he hits the ball sideways
into the water even if no one else is around, we are
required to do the sane thing if we conmt an
infraction of our state rules of professional
responsibility. Also, if we know of another |awer
who has violated the rules, we nust report himor we
can be disciplined for failing to notify the bar.
Sonetinmes these rules as applied in practice have
l[ittle to do with reality, but they nonethel ess bind
us. You should avoid a | awer who has been
disciplined by the state bar because of dishonesty.
On the other hand, a | awyer who nade an honest m st ake
that was a technical infraction and found hinself
di sciplined can still be an effective advocate.

= \What percentage of his required CLE sem nars are

famly law related? CLE stands for Conti nui ng Legal
Education. Every state requires that attorneys stay
current with the law. The lawis a |living, breathing
animal that rarely stays put for long. |If we do not
keep abreast of devel opnents we get |eft behind, and
our clients suffer. Therefore, we are required by our
respective state bars to attend a certain nunber of



hours of sem nars, and report our conpliance with this
requi renent to the state bar every year or two years.
Failure to do this results in tenporary suspension of
the attorney’'s license until they have fulfilled the
requi site hours. You want sonmeone who has taken at

| east one famly |aw update semnar in the | ast twelve
nont hs.

Does he belong to any famly law rel ated

organi zations? There are a few national organizations
out there, sponsored by the Anerican Bar Association,
but not every attorney belongs to the ABA. However,
every state bar has sections devoted to a nunber of

di sciplines, including famly law. By joining the
famly |l aw section, the |lawer receives specialized
publications and is exposed to specific training in
that discipline. Menbership in the state bar’'s famly
| aw section is an indicator that the | awer devotes a
significant portion of his practice to that area. In
sone larger cities, local bars have famly | aw
sections or organizations for attorneys that perform
many of the sanme functions as the state sections.

Is he famliar with the local judges likely to hear
your case and the nmmjor players who practice in the
area? This is kind of a doubl e-edged sword. | have
represented clients in several jurisdictions where |
am unknown, and do not know t he judges and ot her

| awers, and have done just fine. At tines that has
even been an advant age, because the other side didn’'t
know what to expect fromne. On the other hand, there
is sonething to be said for hiring sonmeone who knows
the ropes down at the courthouse. Every county has
its own quirks, practices, and local rules. You ve
heard the phrase, “ignorance of the lawis not an
excuse?” This especially applies to | awers, and

i ncl udes each county’s local rules. A lawer nust be
famliar with the local rules and procedures. Sone of
my clients have told nme they feel less intimdated by
t he courthouse at nosphere when they hear the staff
call me by ny first nane and treat ne with
famliarity.

What is his educational background? Many attorneys,
i ncluding nme, have their various diploms and |icenses
hanging in their offices. Mne are on the wall behind
me, over ny credenza. Wien | bring a client into ny



office for the first tine, | usually excuse nyself for
a mnute after they're seated to get nyself sone water
or a cup of coffee for them That gives them a nonent
to ook at the credentials on the wall. (For the
record, | have a Bachelor of Arts degree from

Nort hwestern University, and ny | aw degree, a Juris
Doctor, from Saint Louis University School of Law |
have yet to bring a client into ny office who can read
my | aw degree, because the whole thing is witten in
Latin.) Law degrees are hard to cone by: to quote
David Letterman, “they don’t just give those things to
chinps.” |I’mproud of ny degrees, as | think nost

| awyers are. Know ng that your attorney attended a
solid law school is a plus, nostly because it tends to
contribute to your confort level that he is qualified
to run your case. To be honest, though, as far as we
| awers feel, whether sonmeone went to Harvard or Jim
Bob’ s School of Law matters little once the pleadings
are filed and the litigation has begun. |[|’ve won
cases agai nst |awers who went to sone of the best |aw
schools in the country, and lost a few to graduates of
JimBob’s. Wen the facts or the | aw are agai nst you,
despite our experience with the O J. Sinpson trial

nost of the tinme you're going to | ose no matter what

| aw school you attended. The primary ingredients of a
successful litigation are the attorney’'s |evel of
preparation, his wllingness to dig into the facts and
ci rcunstances of a case, to research the | aw

t horoughly, his ability to think on the fly, and his
creativity. You don’t learn any of that in |aw
school, but while practicing | aw

What is his professional affiliation? For instance,
is he an associate or a partner in a lawfirn? |If
he’s an associate, does he report to a partner who is
ultimately responsi ble for the case, or does he have
the autonony to run the case the way he feels best?

If he is a solo practitioner, what other resources are
available to hin? Are there other |lawers with whom
he associates or consults with on a regul ar basis?
There are strengths and weaknesses in every situation.
It conmes down to your confort level. Sone clients fee
nore confortable dealing with a lawer froma firm
while others like the usually nore rel axed at nosphere
surrounding a solo practitioner. It all depends on
you, and how you feel.



= How does the lawer run his cases? Does he draft the
pl eadi ngs hinself or does a paral egal do nost of that?
Does he do his own research or does he del egate that
to soneone el se? Does he return his own tel ephone
calls or does his assistant do that for hinf Again,
what matters is your confort level. This is probably
my own bias because | ama solo practitioner nyself,
but I would prefer working with a hands on | awer who
does nost or all of his own work. The nost effective
| awers tend to be those who prepare the best and know
their cases better than the other lawer. A |awer
who reads file nenos drafted by paralegals to bring
hi mup to speed cannot possibly know the case as well
as a |lawer who did the research hinself and drafted
hi s own neno.

= How does the attorney communicate with you? WII he
automatically send copi es of everything he receives to
you? Do you want himto do that? WII he send copies
of all of his correspondence and docunents he
generates to you? A grow ng nunber of ny clients
prefer that | correspond to themvia e-nmail: does your
prospective | awer use this tool? Ask yourself if his
practices are conpatible with your expectations.

By the conclusion of the interview you will have had an
opportunity to begin to devel op a sense of how well you
think you could work with the attorney. Vice versa, he
shoul d have devel oped the sane sense about you. Do not be
di sappointed or take it personally if the attorney declines
representing you. It does not nean you are a bad person, it
usual ly nmeans the attorney has determ ned that there are

t hi ngs about you or your case that dissuade himfrom being
wlling to take you on. For exanple, perhaps yours will be
a | abor intense case, and the attorney is already swanped
and just can’'t take on another big project.

In the end, the decision to take on your case nust be

mut ual : you nmust be satisfied that you will be confortable
w th your chosen attorney, and he nmust be satisfied that
you will be a responsive client. If the two of you reach
what we |awers call a “neeting of the mnds,” then arrange
to retain him The lawer will present you with a fee
agreenent, which you should read carefully before signing.
Do not be afraid to ask questions: remenber, you are the
consuner. |f you are not confortable or are unsatisfied

wi th sonmething, do not hesitate to ask for an expl anati on.




If you are still unsatisfied, then perhaps you shoul d t hank
himfor his time and nove on to the next interview |If the
agreenent is acceptable, sign it and break out your
checkbook. Make sure he or she gives a copy of the signed
agreenent to you along with a receipt for the retainer
check. You can put that in the file you should have
started from Chapter One. Sone firns send retention
letters to you, detailing what they will and will not do
for you. Keep that handy, as it can hel p you avoid
confusi on and m sunder standings | ater.

| shoul d say sonet hing about the divorce practice, and how
many | awyers approach it. Sone |awers nmay get upset with
me for what | am about to say, but who cares: | think too
many | awyers approach divorce litigation as an adversari al
process, where the nost inportant thing is who wi ns and who
|l oses. In the end, when the parties are at war, nobst of
the tinme they both end up losing. | think this is the
wong way to approach divorce litigation. Regardless of
why your marriage is ending, at one tinme you and your
spouse were in |love. Renenber that when dissol ving your
union. This is especially inportant if you have children
together. The break up is harder on themthan you can
imagine. Starting Wrld War 111 during your divorce is
nmore than they should have to bear.

Regardl ess, you may want a | awyer who uses a scorched earth
approach. | hope not, especially if children are involved
in the case, because in the end you are the one who w |
end up getting burned. Your kids will eventually grow up,
and chances are they will resent the way you treated their
other parent. O, you may want a | awyer who avoi ds
conflict at all costs. That can be just as bad, because if
the fireworks start, you want soneone who is wlling and
able to fight for you. | believe the best divorce | awers
are those who act as advisers, not adversaries, as

counsel ors, not as consigliere. Ask the |awers you
interview what their personal styles are, and pick the one
wi th whom you are nost confortable.

| want to briefly discuss what you should and shoul d not
expect fromyour |awer once you've hired him You should
expect that your |lawer will return your calls within a
reasonable tinme. You should expect that your |awer wll
keep you infornmed of devel opnents in your case. You should
expect that your lawer wll explain things to you in an
under st andabl e manner. |If you do not understand sonet hing,



ask! Renenber, you are the consuner. You shoul d expect
detailed billing statenments each nonth so you can track how
much of your retainer is left and how nuch the case is
costing you. You should expect that your lawer wll be
courteous and respectful toward you, that he should
encourage you toward the reasonabl e goals you have rel ative
to the divorce

You shoul d not expect that your |awyer is your therapist.
As | wote earlier, we are | egal advocates; we aren’t
psychol ogi sts. You should not expect that your |awer is
non-responsive to you. You should not expect that your
lawer will treat you condescendingly or patronizingly.
You shoul d not expect that your |awer will nmake you feel

stupid for asking a question. | tell ny clients that there
are no stupid questions, although |I may occasionally
provi de stupid answers! | hope they know I’ m ki ddi ng about

the stupid answers part. M point is this: if you feel
intimdated by your |awer, that’s bad, and if you feel so
intimdated that you avoid seeking answers to questions you
have, that’'s really bad. Renenber, you are the consuner.

| f you becone unsatisfied with your |awer’s services, you
can discharge himor her. Every |lawer runs across an
occasional client that decides for whatever reason that
wants to change horses in md-race. |It’s even happened to
me once or twice. W don’t take it personally because we
know, |ike Lincoln said, that we cannot please all of the
people all of the tinme. [It’s usually a good idea to have
anot her attorney waiting in the wings to take over the
reigns of your case before hitting the eject button on your
current lawer. You want to maintain the continuity of
your case as well as you can.

Now you' re ready. You have your financial ducks in a row,
you have an idea how you would |ike your children’ s custody
and pl acenment issues resolved, and you have just hired
conpetent |egal counsel. Next, we’'ll |ook at the road

you' re about to travel through the famly |aw court system



CHAPTER FOUR: DI SCOVERY AND PRETRI AL PROCEDURE: UNFOLDI NG
YOUR ROAD MAP TO FREEDOM

The next step in your odyssey is to |learn about “the
system” and how it works. By “the system” | amreferring
to that nonolith nost |ay people think about when they talk
about the inter-relationship between the |law, the courts,
and the |l awers. How does it all work? For those of you
on the outside looking in, it |ooks nysterious and
daunting. M goal for the rest of this book is to answer
this basic question for you and renove the veil. In this
chapter, we begin the answer by exploring pretrial divorce
pr ocedure.

Jurisdiction. Jurisdictionis the power of a court to
exercise its authority over the parties to a lawsuit. The
first thing we |l awers have to establish in any case is
that the court has jurisdiction to act. |If the court does
not have jurisdiction, it wll decline to act, |eaving the
parties wthout a forumin which to litigate their case.

Why shoul d you care about this? Because it’s inportant
that you understand fromwhere the court derives its
authority. Wthout proper authority, the court cannot act,
you cannot get divorced, and you can get stuck in |inbo.

There are two kinds of jurisdiction. The first is
jurisdiction over a thing, called in remjurisdiction.
This refers to the power of a court to exercise authority
over sonething, such as your marri age.

In divorce cases, inremjurisdiction is usually

condi tioned upon the one of the parties’ residency in the
state. Either spouse can bring a divorce action in any
state in which they have net the residency requirenent,
even if the other spouse does not |ive there. Mst states
have an additional residency requirenent: you or your ex
must also live in the specific county in which you wish to
bring the action for a shorter period. For instance, ny
home state requires that one of the parties nmust live in
the state for at |least six nmonths, and in the forum county
for at least thirty days before filing the action. See
Appendi x A, “Sunmary of Divorce Laws By State” to see what
your state’s residency requirenents are. Contact your

| ocal clerk of courts to find out what the county residency
requi renent may be.




The second kind of jurisdiction is the power of a court to
exert authority over people. This is called personal
jurisdiction. Personal jurisdiction is typically
established by a party’s presence in the forumstate, or by
the non-resident party’ s consent to the state’s exercise of
jurisdiction over them |If you're there, the court has
personal jurisdiction over you. Every state has statutes

t hat define personal jurisdiction.

Personal jurisdiction issues usually beconme inportant when
we’'re dealing wth nonresidents. Mst states have | aws
allowng their residents to use their honme state courts to
determne their marital status when the spouse |lives

el sewhere. The court wll have no ability to exercise
personal jurisdiction over the non-resident spouse
regardi ng property division, alinony, or debt paynent,
however. In short, you can get divorced in an in rem
action, but the financial issues of your divorce are |eft
open until you obtain personal jurisdiction over your ex.

Sound confusing? Well, suppose Alives in Illinois and
wants to divorce his or her spouse, B, who lives in
Arizona. |If A neets the residency requirenents in
IIlinois, Acan file a divorce action there. Suppose A
serves Bin Arizona with service of process of the Illinois
di vorce action. (You'll read about service of process
later in this chapter.) [Illinois has in remjurisdiction.

| f B does not object to the court’s in remjurisdiction,
the Illinois court will grant the divorce, and dissolve the
marri age. However, the financial issues wll be left open.
A wll not be able to get any relief regarding property

di vision, alinony, or debt paynent.

Now suppose the sane facts, except A obtains service of
process on B while Bis in lllinois, or, A serves Bin
Arizona, and B consents to the Illinois court’s personal
jurisdiction. Now A can divorce B and get orders regarding
the other financial issues nentioned above.

Notice | said that the financial issues cannot be resol ved
until the Court can properly exercise personal jurisdiction
over both A and B. That is not the case when we’'re dealing
with custody and pl acenment of your children, however. Mbst
states have adopted with little nodifications tw node
statutes that contain uniformrules for jurisdiction over
nonresidents in famly related cases. The first of these
is sonething called the Uniform Child Custody Jurisdiction



Act, or UCCIJA. |If you have kids and your ex lives in
anot her state, the court will use the UCCIA to determ ne
jurisdiction over the child related issues in your divorce.

Basically, the UCCIA determ nes jurisdiction based not on
where Mom and Dad |ive, but where Johnny lives. GCenerally,
jurisdiction rests in Johnny’s hone state. Under the
UCCJA, the state Johnny lives in at the begi nning of an
action affecting his custody and/or placenent is his hone
state in nost cases. Even if Johnny is not in your state,
if the court determines that it is in his best interests
that it exercises jurisdiction, then the court in your
state can do so.

This sonetinmes | eads to conplicated and confusing
scenarios. For exanple, as of the witing of this book,
amdealing wwth a case where ny client lives in Wsconsin,
the ex and their child live in North Carolina, and the
divorce is being litigated in Colorado. M client has
never lived in Colorado. Their child lived there for about
six nmonths with the ex's parents while the ex travel ed for
busi ness reasons. Although we think the ex never actually
resided in Colorado, the ex got around that state’s 90-day
resi dency requirenment by using the grandparent’s house as a
mai | i ng address for the requisite period. The ex filed a
di vorce action in Col orado just before nmoving to North
Carolina with their child. Under the UCCIA, the Col orado
court was able to exert jurisdiction over the child even

t hough the child no longer lived there. MW client
consented to personal jurisdiction in Col orado because that
court already exerted jurisdiction over their child via the
UCCJA. My client has only visited Colorado for brief
periods, and the parties have no property there. The ex

w || probably never nove back to Col orado, which neans that
regardl ess of which parent ends up with placenent the child
will never live there again. All of this happened before
my client hired ne. | would have advi sed agai nst ny
client’s consent to Col orado’s personal jurisdiction. It
was too | ate, however. The Col orado court denied my notion
to dismss the case for lack of jurisdiction. The court
cited the original UCCIA basis for jurisdiction over the
child as a reason to continue exercising jurisdiction over
the rest of the divorce case, as well as ny client’s
earlier consent to personal jurisdiction. 1In short, the
Col orado court decided to keep the entire case together,

rat her than have the custody issues litigated there while
the property issues are litigated in either North Carolina



or Wsconsin. |If this nmakes your head hurt, inmagi ne how ny
client feels!

A second nodel statute that has been adopted uniformy by
nost states is the Uniforminterstate Fam |y Support Act,
or U FSA for short. U FSA gives us the rules for
establishing, enforcing, or nodifying a child or famly
support order over a nonresident of the forumstate. So,
if your case involves those issues but your ex lives in
anot her state, you can obtain personal jurisdiction in your
state if you can neet any of the criteria listed in the
statute. These bases for exerting jurisdiction over a
nonresident in U FSA rel ated cases are:

1. Personal service with a sumons or ot her notice on
the nonresident individual in this state;

2. The nonresident voluntarily submts to the court’s
jurisdiction;

3. The nonresident resided in this state with the child
for whom you are seeking a support order

4. The nonresident resided in this state and provided
prenat al expenses or support for the child;

5. The child lives here with the consent or at the
direction of the nonresident;

6. The nonresident engaged in sexual intercourse in
this state which resulted in the conception of the
child; and finally, the old catch-al

7. There is any other basis consistent with both the
U S and this state’s constitutions for exercising
personal jurisdiction over the nonresident.

Note that both of these uniformstatutes provide for

consi stent rules used throughout the country for
establishing jurisdiction in cases involving either custody
and placement (under the UCCIJA) or child support (Ul FSA).
There are no uniform statutes designed to provide for the
sanme kind of consistency in establishing personal
jurisdiction over nonresidents for the purpose of obtaining
a divorce judgnent. However, in nost states there is no
requi renent that a petitioner (that’'s the party who files
the action) establish that grounds for personal



jurisdiction exist. Al you have to do in nost cases is to
provi de proof that you had the respondent (the other party)
properly served with a sunmons and petition. Then it’s up
to the respondent to object to the court’s jurisdiction.

| f the respondent does object, then the petitioner nust
prove that there are grounds for personal jurisdiction.

That is usually done by showi ng that the respondent has
“sufficient contacts” with the state to justify the court’s
jurisdiction.

Required and Discretionary Pleadings. Wat docunents does
your lawyer file with the court in order to start the case?
These docunents are call ed pleadings. Wen you file a
lawsuit you're formally asking, or pleading, the court for
sonet hi ng, whether it’s noney, as in the case of a personal
injury action, or a renedy to a problem such as granting
you a divorce fromyour ex.

Filing a petition for divorce begins the case. Sone
jurisdictions have other nanes for the pleading, but they
are called petitions in nost places. The form and
substance requirenents vary fromstate to state, but al
petitions for divorce, regardless of your jurisdiction,
contain the follow ng information:

= Nane, address, occupation, date of birth, and Soci al
Security Nunmber of each party.

= Nanmes and dates of birth for each child born to the
parties during the marriage. This includes any
chil dren adopted by either or both of you while you
were married. |If either of you have custody of other
children froma previous relationship, you nay have to
identify those children, depending on where you Ilive.

= Whether the wife is pregnant. | can’t count the
nunber of tinmes ny female clients have smrked at ne
with that “are you kiddi ng?” |ook when | ask themt hat
question during ny fact gathering interview. There is
a |l ogical reason behind the question, however. Just
as nature abhors a vacuum courts abhor the
uni ntentional creation of bastard children. Every
state has a statute presuming that if wife is pregnant
at the time one of the parties files for divorce that
husband is the presuned father of the child in utero.
This is a rebuttable presunption, which nmeans that the
parties can present evidence that husband is not the



father. In such cases, the other man can be
identified in the divorce judgnent as the baby’s
father. However, he will not be identified legally as
the baby’s father unless he consents to it, or,
failing that, wife can bring an action to establish
paternity. For purposes of the divorce proceedi ngs,
however, the court will consider the matter settl ed.

= |Information regardi ng the whereabouts of the children.

= Wiether the divorce will affect the disposition of any
real property owned by the parties, and if so, the
| ocation and | egal identification of the property.

= The jurisdictional bases for the action that justifies
the authority of the court.

= Date and place of your narriage.

= Gounds for dissolution of the marriage. This is an
area of the |aw that has changed quite a bit over the
| ast decade or so. When our parents wanted a divorce,
nost jurisdictions required that they state grounds,
or reasons. These included such things as “extrene
mental cruelty,” “adultery,” and “spousal abuse.”
Thankful |y, state |egislatures have conme to recognize
over the years that requiring people who no |onger
want to live together as husband and wife to air their
dirty laundry served no purpose other than to stir an
already boiling pot. So over the |ast several years,
states have systematically renoved that inpedinent.
In nost states, all you have to do is allege that you
want the marriage dissol ved.

= Whether either of the parties has been married before.
| f so, include information as to how and when the
previous marriage(s) ended.

The parties to the petition are identified in the caption.
The caption is the first thing you will see when you | ook
at the pleading. It contains the nane of the jurisdiction,
the kind of action, and the nanes and addresses of the
parties. The person filing the petition is called,
surprise, the petitioner. The other party is called the
respondent.



Along with the petition, your lawer will file a sumons
with the clerk of courts. The summons is the notice to the
other party that a lawsuit is pending. The sumons
contains information for the respondent, including where
and how he or she nmust file an answer, what | egal
limtations they are subject to while the case is pending,
and a brief description of the applicable |aw

In many jurisdictions the petitioner may also file a

pl eadi ng asking for a tenporary order fromthe court.
These are called various nanmes, such as petition for
tenporary order, a notion for tenporary order, or an order
to show cause for tenporary order

What is a tenporary order and why m ght you need one? 1In
nost states divorce is a |l engthy process, taking anywhere
from about four nonths to what seens like infinity. Many
states require that you and your ex try to nedi ate your
differences before the court will grant your divorce. See
Appendi x A, “Sunmmary of Divorce Laws by State.” | recently
concluded a case that took over three years to resol ve.

Wi |l e your case is pending, who's going to be responsible
for the household bills? W' s going to live in the house?
Who's going to pay alinony or child support, and how nuch?
How are the custody rights going to be assigned? Were are
the kids going to live, and how nuch tine will they spend
with the other parent? Who's going to provide insurance
coverage, and who's going to pay for the nedical and dental
rel ated expenses that aren’'t covered? How should you file
your taxes? In short, what is your life going to |ook |ike
while you wait for the court to grant your divorce? These
are the questions addressed at tenporary order hearings.

Tenporary orders are just that, tenporary. They remain in
effect only until the final hearing, when the divorce

j udgnment cancels them In nost jurisdictions, quasi-
judicial officials called court comm ssioners or

magi strates conduct the hearings. These officials are not

j udges, but they have authority granted to themby state
statutes or by the judges whomthey serve. Judges have the
final authority. Therefore, these tenporary orders are not
consi dered bi nding precedent on the judge who wll |ater
hear your case.

I f you are disappointed by a particular provision of a
tenporary order, you have two basic options. First,



dependi ng on your situation, you can elect to wait until
the final divorce trial, when the judge wll hear the

evi dence and nmake a decision without regard to the earlier
tenporary order. O, if you do not want to wait until the
trial, you can appeal the tenporary order decision to the
judge. These appeals are called de novo, or “brand new’
hearings. The very nanme de novo indicates that the judge
will take a fresh | ook at your tenporary order request.

I f you and your ex can reach agreenent on the tenporary
i ssues nentioned above, you may not need a tenporary order

hearing. In these cases, | usually recommend that we put
the agreenment in witing and submt it to the court
conm ssioner, who will sign it and convert the agreenent

into a tenporary order. This avoids any potenti al

m sunder st andi ng vi s-a-vis your and your ex’'s rights and
responsibilities while you wait for the clock to tick
toward your final hearing date.

Either party can petition for a tenporary order at any tine
during the pendency of the case. Also, there is no
limtation on the nunber of tenporary orders you can seek
For instance, you can obtain a tenporary order early in the
case, but if circunstances change before the final hearing,
you can ask the court to nodify the existing tenporary
order.

I f you petition for a tenporary order, you must also file
an affidavit in support of the request. An affidavit is a
sworn witten statenent containing your reasons for seeking
the tenporary order. You nust sign the affidavit; your

| awyer or soneone in her office can notarize your

si gnat ure.

Service of Process. Assune your |lawer files all of the
basi ¢ pl eadi ngs nentioned above, including the required
pl eadi ngs (summons and petition), and the discretionary
pl eadi ngs (petition, notion or order to show cause for
tenporary order and affidavit in support). The next step
is to make sure your ex receives official copies of these
docunents. Your ex must receive the pleadings in a
particul ar manner; your |awer cannot sinply send themin
the mail. Each state requires that the pl eadi ngs nust be
personal |y served upon the respondent. Any adult resident
of the state who is not a party to the action can serve the
sumons and attached pl eadings. Mst of the tine your

| awer hires a professional to performthis function,




call ed a process server. The process server finds the
respondent at hone or work, and physically hands the

pl eadi ngs over to them The process server provides an
af fidavit describing how they acconplished service. Your
lawer wll file the affidavit of service with the court.

The service of process starts the clock ticking on your
divorce. Many states require that a certain anount of tine
pass before the court is authorized to grant a divorce.
This time period can be anywhere froma few days to severa
nont hs.

What if you don’t know how to find your ex? How can you
get them served and officially start the divorce action?
You can obtain service by publication. Your attorney wll
pl ace a special notice in the | egal section of a newspaper
in the area in which you think your ex probably lives. The
ad nust run for a certain period, usually at |east three
weeks. At the end of the period, the newspaper wll
provide an affidavit of publication, which your |awer wll
file wwth the court. |If your ex never responds or shows
up, the court can find themin default, and grant your

di vor ce.

Once the respondent has been served, he or she nust file a
formal answer with the clerk of courts within the tine
prescribed by his or her state’'s statute. The tine frane
can be anywhere from 20 to 60 days, dependi ng on where you
live. Typically, the respondent hires his or her own

di vorce | awer, who takes himor her through the sane
process | described in the first two chapters of this book.

The respondent’s |awer will file several responsive

pl eadings. In addition to filing these with the clerk of
courts, the lawer will send copies to your attorney. They
usually do not serve these docunents on you personally,

al t hough they can if they wwsh. Getting themto your

| awyer is good enough in nost jurisdictions. The usual
responsi ve pl eadi ngs i ncl ude:

= A Notice of Retainer. This identifies your ex’s |egal
counsel, and formally enters that attorney as your
ex’ s counsel of record for the case.

= A Response or Response and Counterclaim In the
Response, or Answer, the respondent nust admt or deny
each of the allegations made in the Petition.



Sonetinmes the respondent’s attorney wll file a
Counterclaimalong with the Response, containing his
or her own allegations. In that case, your |awer my
file areply to the counterclaim and send a copy to
the respondent’s | awer, within the same tine franme
identified in the statute for filing answers.

= An Affidavit of Rights Under Soldiers’ and Sailors’
Cvil Relief Act. |If the respondent is an active
menber of the Arned Forces, their lawer may file this
special affidavit. There are special rules that apply
in these situations, involving when and how an active
servi ce person can be subject to a divorce proceedi ng.
This is fairly rare, but it does happen. Basically,
the service person can delay the divorce action for
certain periods while they are in active service.
There are lots of little nuances to this |aw, so check
with your lawer if this situation applies to you.

| nformati onal Docunents for the Court. There are a nunber
of other docunents that your attorney will file with the
court during the course of your case. The court uses them
to gather information about you, your plans regarding your
kids, and your nmarital estate. |If you did your homework
ahead of tine getting your financial ducks in a row, your
attorney can create many of these w thout any further input
fromyou. Not all of these docunents are required by every
jurisdiction, but even where they are not required, it is
usually a good idea to file themanyway. The following is
a list of the nost inportant of these informational
docunent s:

Your Parenting Plan. A grow ng nunber of states require

t hese docunents. | think they should be nmandatory
everywhere. Mom and Dad have an opportunity to comruni cate
directly with the court before the trial regarding their

pl ans regarding the kids. This information hel ps the court
identify the salient issues ahead of the trial. Sonetines
a proactive judge will use this information to try to bring
the parties toward an agreenment. This saves them from
having to nmake a decision that usually di sappoints one or
bot h parents.

A typical parenting plan asks the follow ng questions:

= What | egal custody or placenent rights are you
seeki ng?



= Have you either engaged in or been victimzed by
spousal battery, or have you been involved in a
donestic abuse situation anytine wthin the |ast few
years? Have any child abuse allegations been proved
agai nst you? |If there is evidence that one of you has
engaged in interspousal battery agai nst the other
party or domestic abuse, how will you transfer Johnny
bet ween you to ensure his safety and the safety of the
victim zed party?

= Where do you work? Wiat is your work schedul e?

= Who w il provide childcare when you cannot, and who
will pay for it?

= \What will be the child support, famly support, or
al i nrony arrangenents be?

= VWiere will Johnny go to school ?

= Who are Johnny’s doctor and dentist? Wat clinic do
you usually take himto for nedical care?

= How wi |l Johnny’ s nedi cal expenses be paid?
= What wll Johnny’'s religious education, if any, be?

= Wio w Il make decisions about Johnny’ s educati on,
medi cal care, choice of childcare providers and
extracurricular activities?

= How w |l you and your ex divide holiday placenent?
How wi Il you handl e the summer placenent schedul e?

= WIIl you allow Johnny to contact the other parent when
you have physical placenent, and if so, how and how
of ten?

= How do you propose to resol ve disagreenents in those
matters where the court wants you to make j oi nt
deci si ons?

Financi al Disclosure Statenent. Every state requires that
you file a financial disclosure statenent. Mst states
require that you file a prelimnary statement within 60 to



90 days after commencenent of the action. |[|f you have a
tenporary hearing before then, you will have to file the
prelimnary statenment at that hearing. You will have to
file a final statenment at the divorce hearing. You wll
have to testify under oath that the final statenent is true
and accurate to the best of your know edge.

Lis Pendens. |If you own real estate, your attorney could
file alis pendens with the register of deeds in the county
where the property is located. This puts everyone on
notice that an action is pending that could affect the
title to the real estate. It protects your interest in the
property, because it prevents your ex fromselling the
property out fromunder you w thout your know ng about it.

Child Support or Alinmony Wrksheet. These are usually not
required, but | think it’s good practice to file these
docunents and nake sure the other party has them They put
the court and the other party on notice regarding the
parties’ potential child support and alinony obligations.
"1l discuss support issues nore thoroughly in the next
chapter, Child Support and Alinony: Playing Checkers Wth
Your Money.

Di scovery and Pretrial Procedure. The pleadi ngs have been
filed and served, your ex has hired a | awer and he has
filed the response. Your attorney has prepared and filed
the financial statenent, parenting plan and alinony and
child support worksheet, and if appropriate, a |lis pendens.
Now what ?

The next step involves gathering and sharing all the
informati on each side will need in order to negotiate a
successful settlenment of your case. This process is called
di scovery.

Every state has statutes that describe the formal rules

| awyers nust foll ow when conducting di scovery. However, in
many | ocations | ocal customfavors informal discovery

met hods. Rather than going through the formality of
depositions and interrogatories (I1'lIl get to those in a

m nute), the attorneys agree to openly share information

wi th each other and provi de whatever each asks w t hout

hesi tati on.

Most people prefer informal discovery for several reasons.
First, it’s | ess expensive, because the | awers don’t have



to spend all that tinme putting together forma
interrogatories and conducting depositions. Second, it’s
usually faster. If | pronptly respond to another |awer’s
request for information, it is nore likely they wll return
the favor, and vice versa. Third, by renoving sone of the
formality of the process, informal discovery pronotes
civility between the parties, which nore often than not

| eads to successfully negotiated settl enents.

I nformal di scovery nethods work well if your |awer has a
good working relationship with the other attorney and your
ex is not a sneak. Because | enjoy good relationships with

nost of the divorce lawers in ny city, | conduct a |ot of
i nformal discovery. | know whom | can trust to be straight
with me, and | hope they know that I'Il be straight with

them However, | have had several cases where |I’ve had to

revert to nore formal discovery nethods even with sone of

t hese attorneys because their client proved uncooperative.
|’ ve had a nunber of other cases where |’ve utilized formal
di scovery net hods because that was the only way to gain
cooperation fromthe other attorney. | always use form

di scovery nethods when I'mdealing with an unfam i ar
attorney because that protects ny client and ne should I
later find out that | should not have trusted the other
attorney to be conpletely open and cooperative.

What are the nost common formal di scovery nethods, and how
do they work? The first of these is witten
interrogatories. These are witten questions designed to
elicit informati on about any nunmber of issues salient to
the divorce, such as enploynent and educational history,

| ocation of assets, identity of debts and obligations, etc.
Each interrogatory is nunbered, although several may
contain several subsections. Most jurisdictions place
limts on the nunber of interrogatories a party can ask,
whi ch prevents overly zeal ous attorneys frompiling on and
papering the other side to death.

The party responsible for answering the interrogatories
must provide witten answers or state specific objections
as to why they do not believe they are required to give an
answer. These witten answers nmust be given under oath.

| f your ex answers an interrogatory, and then later at the
trial answers the sane question differently, your attorney
can use his or her earlier interrogatory answer to inpeach
hi m or her, which danmages his or her credibility. Each
jurisdiction has tinme limts regarding when the witten



answers or objections are due. The nost conmmon tinme limt
is 30 days, but check with your |awer, who will know what
the limt is in your jurisdiction.

Many tinmes the party responsible for answering the
interrogatories nust glean relevant information from
docunents and records in his or her possession. Ooviously
your attorney knows that when she’s drafting the
interrogatories. It makes sense that she will want to
review t hose docunents and records. That is why nost of
the time witten interrogatories are acconpani ed by forma
requests for production. The request for production may be
made i ndependently or in conjunction with a subpoena to a
deposition. The party receiving the request for production
must provide the records in the sane tinme frame as they
must provide answers to interrogatories. The request for
production can al so include perm ssion to enter onto

desi gnated property to inspect it personally or with

ot hers.

Wen a | awer wants to get into nore detail than is
possible in the witten question and answer format of
interrogatories he will subpoena the other party to a
deposition. A deposition is an oral exam nation by an
attorney with a court reporter recording everything said
for posterity and possible future use at trial. The person
answering the questions, called a deponent, is put under
oath at the beginning of the exam nation. The deponent may
have his or her |awer present. The deponent’s |awer may
make objections for the record just as they would in court,

but the deponent in nost cases nust still answer the
question. |If that question and answer is nmade a part of
the trial record, however, the court will reviewthe
objection and make a ruling. |If the court sustains, or

approves of the objection, the judge will order the answer
stricken fromthe record and will not consider it any
further.

| prepare nmy clients for depositions by neeting with them
ahead of tinme. | go over what the other lawer is likely
to ask, and listen to their answers. | never suggest
answers to them but | will caution themto think before

t hey answer a question. A deposition is not anything |ike
a regul ar conversation. An offhanded conment can be the
fulcrumon which the entire case can turn. It is

i nperative that anyone bei ng deposed understands that, and
be cogni zant of everything that cones out of their nouths.



Part of my preparation is what | refer to as the Testinony
Tal k, or, Langan’s Laws About Testifying. | repeat this to
my clients when |'’mpreparing themfor the trial. These
are the rules | ask nmy clients to follow when they testify
either at a deposition or in court:

= Tell the truth. | know that sounds obvious, but you
woul d be amazed how many tinmes ot herw se honest people
pani ¢ when they’'re under oath and start telling snal
lies to stay in their confort level. Then, these
small lies grow into |arger ones, and sooner or |ater
an experienced attorney wll catch them So, tell the
truth even if you think it will hurt your case.
wll get a chance to rehabilitate you during re-
direct, and give you a chance to explain your answer.

= Think before you answer the question. Renenber, this
is not a regular conversation with an acquai ntance or
friend. The | awer asking you questions is an
advocate for the other side. Wether you like it or
not, his job is to put you at a di sadvantage rel ative
to his client. Your job is to avoid that if possible.
A clever lawer wll occasionally word a question in
such a way that unless you are careful you could fal
into a trap fromwhich there is no escape. So think
about what he is asking you before you answer him Do
not assune hal fway through the question that you know
where the lawer is going. Gve yourself a few
seconds to absorb the actual nmeaning of the question
bef ore answeri ng.

= Answer using words. Renenber there is a court
reporter recordi ng everything anyone says. The record
must be as clear as possible. Answering “uh-huh” or
“uh-uh” may nmean yes or no in regular conversation,
but reading those responses in a record could lead to
confusion as to what you actually neant.

= Do not argue with counsel or take anything he says to
you personally. Renenber the other |awer is doing
his job. He has no personal ax to grind with you, no
matter how di stasteful he may be toward you. Renenber
what | said in Chapter Three, sone | awers are just
nasty. Even those who aren’t can becone aggressive.
|’ ve turned up the heat a nunber of tinmes on w tnesses
when | know | can get their goat. They becone nore
concerned about how steaned they are, drop their guard



and say things they probably wish they hadn’t. It’s
one of the oldest tricks in the book, and it works
like a charm Don't let it happen to you. |If you
feel yourself becomng irritated or angry with the

ot her counsel, stop yourself, take a few breaths and
try torelax. |If youre really uptight, you can ask
for a break. You have an absolute right to take a
break during a deposition. A judge may not grant your
request, but you can buy yourself a few nonents to
conpose yoursel f just by asking for the break.

= Don't be afraid to ask the attorney to clarify their
questions. No one likes to feel stupid. Most of us,
i ncl udi ng ne, have faked our way through awkward
situations at |east once or twi ce by pretending we
under st ood what was going on, when in reality we were
conpletely clueless. Don’t |let your ego get the
better of you when you're testifying. |If you don't
under st and sonet hi ng, ask about it, even if you think
it wll make you | ook dunmb. Looking dunb because you
asked the other lawer to clarify his question is a
| ot better than trying to fake your way through and
make an answer that |ater exposes your true ignorance.

= During depositions you can ask to consult with your
attorney before answering a particul ar question. You
cannot do that in a trial, however. For instance, if
you feel you need to ask your attorney a question
about sonething before answering a deposition
gquestion, you can ask for a break: the other |awer
will allow the consultation.

There are limtations on what questions one can ask or
docunents one can ask for. Inquiries nust be limted to

i ssues that are relevant to the divorce. O course, when
you’ re goi ng through a divorce, just about every aspect of
your life is laid bare, analyzed, dissected, and then
reconstructed. So in the end there are probably few areas
that are off limts. However, if an interrogatory,
deposition question, or request for production crosses that
line, there is a renedy. |In such case, the party can ask
the court for a protective order limting the scope of the
di scovery sought by the other side. A notion for a
protective order may be brought to protect against
annoyance, enbarrassnent, oppression, or undue burden or
expense. The party seeking the protective order has the



burden of show ng good cause for Iimting the scope of the
di scovery.

What happens if a party unreasonably del ays answering the
interrogatories or producing the requested docunents? Wat
can your lawer do if the party refuses to provide answers
to interrogatories or a question during a deposition or to
produce requested docunents? Your |awyer can file
sonething called a notion to conpel discovery with the
court. The notion asks the court to order imediate
conpliance with the discovery demand or to show cause why
the party cannot or wll not provide the requested
information. |If the court finds in your favor, it can
order the other party to conply with the discovery request,
and i npose sanctions, including attorney fees.

Now you’ ve started the action, served your ex, received his
or her answer, and your |awyer has conducted di scovery,
formally or informally. By now both sides should have al
the informati on necessary to work toward either settling
the case or preparing for a contested trial. You already
understand the basic financial and child custody and

pl acenent issues. Nowit’'s tinme to exam ne the other major
i ssues in nost divorce cases, support and property
division. Although they are somewhat interrel ated, the
court considers these issues separately: therefore, | wll
do the same here.



CHAPTER FI VE: CHI LD SUPPORT AND ALI MONY: PLAYI NG CHECKERS
W TH YOUR MONEY

The financial issues of your divorce will be divided into
two separate but related areas, support and property
division. Support has to do with one of you providing
income to the other for various purposes. Dividing all of
the stuff you accunul ated while you were married, with sone

excepti ons,

di vi si on.

know about support.
regardi ng property division.

to expect

Chil d support

no pun intended,
In this chapter you’'l

the stuff of property
| earn what you need to

In the next chapter you'll |earn what

Child Support

the benefit of the parties’ children.

the children live is called the custodi al
menti oned in Chapter Two.

i's noney paid by one parent to another for
The parent with whom

parent, as |

Parents who share pl acenent

equally may in sone circunstances be liable for child

support to each other.

cust odi al

support of the children.

Al t hough paynents are nade to the
the noney is earmarked for the care and

Before you read any further, | suggest you scan through
Appendi x A: Summary of Divorce Laws by State at the end of

t hi s book.

you' Il notice that al

Look at the colum | abeled “Child Support,” and
but six states use so called

“standard gui delines” for determning the child support
obl i gation of the non-custodial parent.
| aws reveals that there is little

of i ndi vi dual
that is “standard”
appl i cation.

its individual

gui del i nes,

However, a review

about these guidelines or about their
In addition to determ ning how it establishes
each state also has its own

ideas as to how it applies those guidelines. The follow ng

is a brief sanmpling of seven states’

their child support determ nations:

basi ¢ approaches to

How Cui del i nes are

Rel evant statutory

det er m ned

factors consi dered
by court

California

Uses formul a based
on each parent’s

i nconme nultiplied
by percentage of
tinme they spend
with child

Interests of child
are top priority;
each parent is
obligated to
support their

chil dren accordi ng




to their ability.

Col or ado Chart based on Parent’s rel ative
i ncone to fi nanci al
establ i sh basic resour ces,
obl i gation standard of |iving

child woul d have
enjoyed if parents
had stayed marri ed

Fl ori da Chart based on Devi ation al | owed
i ncone to by + or — 5% of
establ i sh basic guidelines if
obligation. Adds court convinced it
per cent age of i's appropriate
child care costs under
and health ci rcunst ances
I nsurance costs

M ssouri Mo. Suprene Court Compl etion of Form
Civil Procedure 14 creates
Form 14, found at rebuttabl e
on its website presunption
Suprenme Court support is correct
Honepage (click on
Orders/Rul es, then
click on Parenting
Pl an Cui del i nes
i nk)

New Yor k Per cent age Al l ows devi ation
gui del i nes based if noving party
on nunber of can show it is
chil dren appropri ate under

ci rcunst ances

Texas Per cent age Rebut t abl e
gui del i nes based presunption
on nunber of guidelines are in
children for first child s best
$6, 000 of incone; i nt erest
thereafter, court
uses discretion

W sconsin Per cent age Rebut t abl e

gui del i nes based
on nunber of
chil dren

presunption that
guidelines are in
child s best
interests

| picked one or two states at
the country to give you a flavor for

random from each regi on of
how chi |l d support is

determ ned across the nation. | also included ny hone




state of Wsconsin, and plan to include it in the
conparisons to conme regarding alinmony and property
division. &oing into the detail of each state’s child
support |laws would require an encycl opedia, and is far
beyond the scope of this book. Your |lawer wll explain
the details of your state’'s child support |aws. However,
if you want to quickly cal cul ate what your basic child
support obligation is likely to be, or, how nuch you should
expect to receive fromyour ex for child support, click
here for the Child Support Cal cul ator website. Regardless
of how your individual state determ nes child support,
however, there are some common threads that run through
this area of the | aw

First, every state is required to express child support as
a fixed dollar anpbunt, and not as a percentage of incone.
What about those percentage guidelines? WlIl, your state
W Il use the percentage guidelines to calculate the child
support amount, and then order that the payor pay that sum
as a fixed anobunt. Wy do they do this? You can thank
Uncl e Sam Congress passed a |aw a few years ago
conditioning certain types of state aid to the state’s
expression of child support as a fixed dollar anount.
Apparently our federal governnent decided that such
arrangenments were nore efficient, and therefore, would cost
| ess to adm nister and enforce.

There is a big |loophole in this | aw however. If the
parents agree, the child support order can be expressed as
a percentage of incone. As |long as the court does not
initiate the percentage order the state keeps its federal
aid. So, although federal law requires fixed child support
orders, the | oophole allowi ng for percentage orders as |ong
as the parties initiate themis still commonly utilized.

Personally, | generally prefer percentage orders to fixed
orders. They nake nore sense in the long run, and help the
parties avoid the necessity of com ng back to court years
later to nodify the order. Consider the follow ng exanple.
Al an and Barb divorce at the sane tinme as Craig and Donna.
Each coupl e has two kids. Barb and Donna are awarded
primary placement of the kids. Alan and Craig each nake
$5, 000. 00 per nonth as of the date of their respective

di vorces. Using percentage guidelines, Alan and Craig
shoul d each pay 25% of their inconmes, or $1,250.00, to Barb
and Donna. Alan and Barb agree to set Alan’s paynents at



25% of his inconme, while Craig’'s order is set at the fixed
amount of $1, 250. 00.

A few years later Alan and Craig’s incones increase to
$7,500. 00 per nonth. By operation of the percentage order,
Alan’s child support increases along with his inconme to
$1,875.00. Craig continues paying $1, 250. 00, however.

This will remain unless Craig either agrees to a

nodi fication, or Donna noves the court for a nodification
based on a change in circunstances. Donna could wait for
the local child support agency to review the order, but
years coul d pass before the agency starts an action. Craig
and Donna will have to go through the tinme and expense of
hiring attorneys and submtting financial information 